United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






JANUARY TERM, 1932 


D C. LAND AND BUILDING COMPANY, INC.,;,A 
•; CORPORATION, APPELLANT, ! f 


JOHN J. McINERNEY, HARRY M; BRALOVE, HARRY 
-- L. RUST, SR., ET AL. - \ .'-h^ 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. --.' ■ 


FILED MARCH 2, 1932. 


PRINTED APRIL 15, 1932 


! ti (f 1 Y] 

l S » W 

f ?V1 


1M 















Court of Appeals of the District of Columbia 

JANUARY TERM, 1932 

No. 5622 i 


D. C. LAND AND BUILDING COMPANY, INC., A 
CORPORATION, APPELLANT?, 

I 

| 

VS . 

JOHN J. McINERNEY, HARRY M. BRALdVE, HARRY 
L. RUST, SR.; GEORGE CALVERT BpWIE, H. L. 
RUST COMPANY, A CORPORATION; WILLIAM M. 
BRALOVE, MARTIN McINERNEY’ FEDERAL 
SECURITY & MORTGAGE COMPANY, ^ CORPORA¬ 
TION, APPELLEES. 


i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX 

i 

i 

i 

Caption .I.. 

Amended declaration-.1.. 

Demurrer on behalf of William A. Bralove and Martin }lc- 

Inerney to amended declaration; note. j... 

Notice .L-. 

Affidavit of service.|... 

Demurrer on behalf of Federal Security & Mortgage Com¬ 
pany to amended declaration; note.j... 

Notice and affidavit of service .j... 

Demurrer on behalf of H. L. Rust. Sr., George Calvjert 

Bowie, and H. L. Rust Company to amended declaration; 

note . j... 

Notice and receipt. 

Demurrer of John J. Melnerney and Harry M. Bralove! to 


Original Print 
a 1 


amended declaration; note. 


.Juni) & Detweiler (Inc.). Printers, Washington, I). C, March 14, 1P32. 













11 


INDEX 


Original Print 


Motion for leave to file simultaneously motion to strike an<l 

demurrer to amended declaration: consent and tiat. 

Motion of John J. Mclnerney and Harry M. Bralove to 

strike amended declaration. 

Motion for leave to tile motion to strike and demurrer to 
amended declaration, without prejudice, granted: motion 
of John J. Mclnerney and Harry M. Bralove to strike 
amended declaration granted: demurrers sustained: plain¬ 
tiff elects to stand upon amended declaration and judg¬ 
ment is ordered: judgment; appeal noted by plaintiff. 

Undertaking to act as a supersedeas bond fixed in the 
sum of $500.00; undertaking to act as cost bond fixed 
at $100 with leave to deposit $50.00 cash in lieu 

thereof . 

Memorandum: Supersedeas bond ($500) approved and filed. 

Assignment of errors. 

Designation of record. 

Further designation of record. 

Clerk's certificate. 


21 


111 


23 


24 

24 


24 

25 


IS 

10 


20 


21 

21 

21 

22 

22 

23 




« 


t 










Court of Appeals of the District of Columbia 


No. 5622. 

I 

D. C. Land and Building Company, Inc., a Corporation, 

Appellant, 

vs. ! 

John J. McInebney et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 79400. 

D. C. Land and Building Company, Inc., a Corporation, 

Plaintiff, j 

vs. 

John J. McInerney, Harry M. Bralove, Harry L. Rust, Sr., 
George Calvert Bowie, H. L. Rust Company, a Corpora¬ 
tion; William M. Bralove, Martin McInerney, Federal 
Security & Mortgage Company, a Corporation, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washihgton, in said 
District, at the times hereinafter mentioned, the following 
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papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Amended Declaration. 

Filed July 3, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79400. 

D. C. Land and Building Company, Inc., a Corporation, 

Plaintiff, 

vs. 

John J. McInerney, Harry M. Bralove, Harry L. Rust, Sr., 
George Calvert Bowie, H. L. Rust Company, a Corpora¬ 
tion; William M. Bralove, Martin McInerney, Federal 
Security & Mortgage Company, a Corporation, Defend¬ 
ants. 

Now comes the plaintiff, and, with leave of Court first 
had and obtained, files this, its amended declaration, as 
follows: 

D. C. Land and Building Company, Incorporated, a body 
corporate, by its attorney, F. Regis Noel, sues the defend¬ 
ants, John J. McInerney, Harry M. Bralove, Harry L. Rust, 
Sr., George Calvert Bowie, H. L. Rust Company, a corpo¬ 
ration, William M. Bralove, Martin McInerney and Federal 
Security and Mortgage Company, a corporation, for that, 
heretofore, to wit, prior to and on the 10th day of Feb¬ 
ruary, 1927, the plaintiff was the owner in fee simple of 
premises known as and being Lots eight hundred twenty- 
three (823) and eight hundred twenty-four (824), in Square 
three hundred forty-five (345) in the City of Washington, 
in the District of Columbia, improved by three brick build¬ 
ings, known as and being Nos. 724, 726 and 728 Tenth 
Street, Northwest, in the said City and District, of the fair 
market value of, to wit, eighty thousand dollars ($80,- 
000.00), plaintiff’s equity therein then being, to wit, 

2 the sum of fifty thousand dollars ($50,000.00), and, 
for that, at said time the defendants, John J. Me- 
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Inerney and Harry M. Bralove were the owpers of a cer¬ 
tain parcel of land situate in the City of Washington, in 
the District of Columbia, known as Lot eight hundred fifty- 
one (851) Square Twenty-six hundred seventy-three (2673) 
with improvements thereon, consisting of a four story brick 
apartment building, being No. 1473 Irving Street, North¬ 
west, in the said City and District; and, for that, on the 
said 10th day of February, 1927, a certain written contract 
for exchange of said fee simple title to said realties was 
entered into between the said plaintiff and the said John 
J. Mclnerney, acting for himself and as co-oyner with and 
agent for said Harry M. Bralove, wherein and whereby, 
among other things, the plaintiff and the sajid defendants 
agreed to exchange said respective premises, said exchange 
contract, as to said 1473 Irving Street, being accompanied 
by a certain detailed statement intended td indicate and 
indicating to the plaintiff the number of apartments in said 
building, the condition as to occupancy thereof and the 
rental and net income therefrom, said exchange contract 
further reciting and representing that said Ijot eight hun¬ 
dred fifty-one (851) and improvements therein was encum¬ 
bered bv a certain first deed of trust of recdrd secured on 

* I 

said premises in the sum of eighty-five thousand dollars, 
($85,000.00), due four years after the date thereof, viz, 
March 1, 1926, with interest at the rate of 6%% per 
annum, payable semi-annually, which the plaintiff agreed to 
assume and pay; and, for that, the said above mentioned 
first deed of trust, under date of March 1, 1926, for the 
sum of eightv-five thousand dollars ($85,000) was exe¬ 
cuted by the defendant, John J. Mclnernek^, unmarried, 
to the defendants, Harry L. Rust and George Calvert 
Bowie, as trustees, to secure a certain Peaifl D. Clifford; 

and, for that the said deed of trust was caused to be 
3 prepared, together with a series of fifty-seven 
notes of even date in said sum, by tlje defendants, 
Harry L. Rust and George Calvert Bowie, either individu¬ 
ally or as agents of the defendant, H. L. Rust Company, 
and was by them or their agents recorded in the Offices of 
the Recorder of Deeds of the District of | Columbia on 
March 6, 1926, in Liber 5722, at folio 46, one Of the records 
of said office, for the purpose of giving notice of its exist¬ 
ence and effect to the public generally, including this plain¬ 
tiff; and, for that, in negotiations for the ab^ve mentioned 
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exchange of properties, one R. Owen Edmonston and one 
Thomas F. Costello, the brokers who represented the de¬ 
fendants, John J. Mclnerney and Harry M. Bralove and 
PI. L. Rust Company, urged and induced the plaintiff to 
sign said contract and to exchange said properties at an 
alleged valuation of One hundred sixty thousand dollars 
($160,000.00) for said Lot eight hundred fifty-one, (851) 
Square twenty-six hundred seventy-three (2673), upon the 
basis and using the argument and representation that the 
defendant, H. L. Rust Company, a reputable, experienced 
and conservative lending firm, had placed said loan of 
eighty-five thousand dollars, ($85,000.00) as approximately 
fifty per cent of the market or real value thereof; and, for 
that defendants, John J. Mclnerney, Harry M. Bralove, H. 
L. Rust Company, H. L. Rust, Sr., George Calvert Bowie 
knew, were informed and were aware that the above nego¬ 
tiations had been entered into, that the said exchange con¬ 
tract had been executed, that the said rental statement had 
been prepared, and submitted, with said exchange contract, 

that said deed of trust and notes secured therebv had been 

•/ 

executed, that said deed of trust had been placed of record, 
that said promissory notes were outstanding and unpaid, 
and that the exchange of titles had been consummated, as 
hereinafter shown, were privy to and informed of all the 
acts, representations and conduct of the said brokers, 
4 Edmonston and Costello, and the said active defend¬ 
ant, John J. Mclnerney; and, for that, the defendant, 
H. L. Rust Company, of which Harry L. Rust, Sr., and 
George Calvert Bowie were then and there officials, were, 
prior to and after the execution of said contract rental 
agents for said apartment building, executing leases with 
tenants thereof, collecting rentals, making repairs, supply¬ 
ing accessories, fully managing said apartment, and doing 
all acts and things which would acquaint them with the 
occupancy or lack of occupancy of said apartment building, 
its rental and net income; and, for that, said contract to 
exchange was consummated on, to wit, March 1,1927, at the 
offices of the Real Estate Title and Insurance Company of 
the District of Columbia and the Columbia Title and Insur¬ 
ance Company, of the District of Columbia, plaintiff execut¬ 
ing and delivering a good, sufficient and acceptable deed 
conveying title to Lot eight hundred twenty-three (823) 
and eight hundred twenty-four (S24) in Square three hun- 
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dred forty-five (345), as directed by the defendant, John J. 
Mclnerney, plaintiff receiving a deed, in fee simple, to Lot 
eight hundred fifty-one (851) in Square twenty six hundred 
seventy-three (2673) and, in conformity with! said exchange 
agreement, assuming and agreeing to pay said first deed of 
trust and executing and delivering a certain second deed of 
trust, dated March 1,1927, to secure the defendant, John J. 
Mclnerney, in the sum of twenty-one thousand two hundred 
fifty dollars ($21,250.00), said trust conveying title of said 
Lot eight hundred fifty-one (851) in Square twenty-six 
hundred seventy-three (2673) to the defendants, William 
Bralove, who is the brother of Harry M. Bra^ove, and Mar¬ 
tin Mclnerney, who is the brother of the defendant John J. 
Mclnerney, in trust, which said second deed of trust was 
publicly recorded among the land records of |the District of 
Columbia on March 2, 1927, as instrument No. 92 of said 
date, which said trust plaintiff further alleges was, 
5 also, without its then knowledge, to jsecure certain 
notes hypothecated to and owned by [the defendant, 
Harry M. Bralove, in part, for his then unknown to plain¬ 
tiff interest in said apartment property; and, for that, on 
to wit, March 20, 1931, the said trustees, Bijalove and Mc¬ 
lnerney, at the request and upon the instruction of the 
defendant, Federal Security and Mortgage Company, sold 
said apartment at a so-called public auction, £or the sum of, 
to wit, five thousand dollars ($5,000.00) cash, subject to said 
first deed of trust, to one Morris Gewirz, secretary of the 
defendant, Federal Security and Mortgage pompanv, who 
made the sole bid at said auction in said sum, said defend¬ 
ant Federal Security and Mortgage Company then believed 
by plaintiff to have been the owner and holder of the notes 
secured by the second deed of trust, the saic^ Gewirz forth¬ 
with directing the auctioneer to record the sale as being 
made to one Elizabeth A. Lacross, a stenographer in the 
employ of the defendant, Federal Security and Mortgage 
Company, and a person of insufficient wealth or credit 
standing to enable her to acquire, from he|r own private 
means, said sum or said property; and, for (hat, the plain¬ 
tiff is informed, believes, and accordingly avers that the 
said Elizabeth A. Lacross was an agent for and held title to 
said property for the benefit of and at the direction of the 
defendant, Federal Security and Mortgage Company, and 
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in part for the benefit of and at the direction of the defend¬ 
ants, Harry M. Bralove and John J. Mclnerney; and, for 
that, thereafter within, to wit, thirty days after March 20, 
1931, said apartment building was sold at a private sale to 
one Isadore Young, or his wife; and for that a first deed of 
trust, recorded against realty in the District of Columbia, 
at the time complained of, if placed in good faith, for value, 
and by an experienced lender, as was the representation in 
regard to the first deed of trust herein complained of, was 
a dependable and reliable criterion and index of market 
value, one generally relied upon by purchasers, and was so 
considered, depended upon and relied upon by plain¬ 
tiff; and, the plaintiff says that the said Pearl D. 
6 Clifford was not the real lender of the moneys se¬ 
cured by the said deed of trust in the sum of eighty- 
five thousand dollars ($85,000.00), but was a fictitious 
lender, a salaried employee in the offices of the defendant, 
H. L. Rust Company, possessed in her own right of no such 
sum of moneys to lend, who did not in any way advance 
said money, but the said money was a fund owned and 
advanced by the defendant, H. L. Rust Company; and the 
plaintiff says that, although the said deed of trust secur¬ 
ing said loan of $85,000.00 prepared and recorded afore¬ 
said by the defendants, recited that said apartment prem¬ 
ises was the security for said loan, and although the plain¬ 
tiff had no further means of ascertaining the truth thereof 
than the representations and records afforded by the de¬ 
fendants, nevertheless, said apartment premises was not 
the entire security for said loan, but said loan was based, in 
addition thereto, on the personal collateral guarantee of 
the series of fifty seven notes by the defendant, Harry M. 
Bralove, then an individual of large means, having large 
property interests and enjoying good financial credit, to 
the defendant, H. L. Rust Company, the existence of which 
collateral guarantee plaintiff did not learn or discover 
until, to wit, the 15th day of September, 1930, when it ap¬ 
plied to the defendant, H. L. Rust Company, for an exten¬ 
sion of said loan of eighty-five thousand dollars ($85,000.00) 
and was informed by the defendant, Harry L. Rust, Sr., 
that said loan would not be extended without a large cur¬ 
tail, for the reason that the original loan of March 1, 1926 
was not secured, as recited in said deed of trust of record, 



7 


JOHN J. MC INERNEY ET AL. 

i 

as aforesaid, on the property alone, but theije was in addi¬ 
tion thereto a separate secret and undivulged guarantee 
thereunto by the defendant, Harry M. Bralove, the said 
defendant, Bust, then and there stating to tike plaintiff, its 
officers and agents, that said premises would not and did 
not when placed justify a first trust of more than sixty- 
five thousand dollars ($65,000.00); and, the plain- 
7 tiff says that the representations made to it as afore¬ 
said, as to occupancy, rental and net income from 
said apartment building, and as to said premises being 
security for said loan, induced it to execute said exchange 
contract and consummate said sale, that it Relieve- to then 
be true and relied upon them, having no further means of 
ascertaining the truth thereof, but, nevertheless, said 
representations were false, untrue and inaccurate, and 
were known by the defendants, John J. Mcinernev, Harry 
M. Bralove, H. L. Rust Company, Harry L. Rust, Sr., and 
George Calvert Bowie, and each of them, to be false and 
inaccurate in that said apartment building was only par¬ 
tially rented, several of the apartments therein stated to 
be occupied being in fact unoccupied, a large number of 
the occupants of space therein being only tjemporarily in¬ 
stalled for the purpose of padding the showing as to occu¬ 
pancy in order to deceive plaintiff in regard to the income 
then being received and to be expected frond said building; 
and, plaintiff further says that the notes secured by the 
second deed of trust were hypothecated by the defendants, 
Harry M. Bralove and John J. Mclnerney to the defend¬ 
ant, Federal Security and Mortgage Company, not in the 
usual course of business and for value, but merely to put 
them in third parties in pursuance of and in furtherance 
of the scheme and connivance to defraud and cheat plain¬ 
tiff; that the income from said apartment building was not 
sufficient to pay the upkeep thereof, taxes, interest on said 
first and second trust and other charges, and that, although 
the first deed of trust was in the same overdue condition 
as to non-payment of interest thereon as the second deed 
of trust, all due to the misrepresentation of defendants as 
to income from said apartment, nevertheless, all the de¬ 
fendants conspired to offer said apartment building for 
sale by claimed default under the second rather than 
the first deed of trust, and subject to said first deed 
of trust, the defendants, John J. Mclnerney, Harry 
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M. Bralove, Harry L. Rust, Sr., George Calvert Bowie, H. 
L. Rust Company, William M. Bralove, Martin Mclnerney, 
and Federal Security and Mortgage Company, in further¬ 
ance of said schemes and conspiracy, authorizing and in¬ 
structing the auctioneer to announce terms of sale and 
adjustments of said first trust in such a way that prospec¬ 
tive, independent and disinterested parties gathered at 
said auction were confused, discouraged and prevented 
from bidding; and plaintiff says that it is advised, believes 
and accordingly avers that said public auction, arranged, 
ordered, directed and conducted as herein above set forth, 
was not a fair, proper and legal public auction; and, plain¬ 
tiff further says that said apartment building was not of 
the market or real value of one hundred sixty-thousand 
dollars, ($160,000.00), was not the basis for the purported 
first trust loan of eighty-five thousand dollars ($85,000.00), 
was not producing net income as represented, and that, as 
a result of the fraud, deceit and conspiracy of the defend¬ 
ants, and each of them, it has lost its former property, 
Lots number eight hundred twenty-three and eight hun¬ 
dred twenty-four (823 and 824) in Square three hundred 
forty-five (345) with improvements known as Nos. 724, 
726 and 728 Tenth Street, Northwest, of the equitable value 
of fifty thousand dollars ($50,000.00), that it has been 
obliged to lay out and expend large sums of money for the 
maintenance and operation of premises 1473 Irving Street, 
including interest on said first trust, interest and principal 
on said second trust, real estate commissions on the ex¬ 
change of said properties, taxes, insurance and other cash 
items, to the damage of the plaintiff in the sum of One Hun¬ 
dred Thousand Dollars ($100,000.00). 

9 Wherefore Plaintiff brings this suit and claims 

of the defendants, and each of them the sum of One 
Hundred Thousand Dollars, ($100,000.00), besides costs. 

R, REGIS NOEL, 
Attorney for Plaintiff. 

Demurrer on Behalf of William A. Bralove and Martin 
Mclnerney to Amended Declaration. 

Filed July 9,1931. 

Come now the defendants, William A. Bralove and 
Martin Mclnerney], by their Attorney, M. D. Rosenberg, 
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and say that the Amended Declaration in thisl cause filed as 
to these defendants is bad in substance. 

M. D. ROSENBERG, 

Attorney for William A, pralove 

and Martini Mclnerney. 


The matters of law intended to be argued in support of 
the foregoing Demurrer are the following: 

1. The facts alleged as to these defendants do not war¬ 
rant the inferences, deductions and conclusions alleged by 
plaintiff; 

2. The Declaration admits plaintiff’s default as to non¬ 
payment of interest under the second trust Securing notes 
of which defendant Federal Security & Mbrtgage Com¬ 
pany was the lawful holder: 

3. No allegations in the Declaration show that the sale 
of the real estate under the foreclosure proceedings was 
irregular, improper or unlawful; 

4. The Declaration does not show any facts to the effect 

that the defendants William A. Bralove and Martin 
10 Mclnerney were either privy to or had any interest 
in the contract of sale to the plaintiff made by R. 
Owen Edmondston and one Thomas F. Costello; 

5. Plaintiff’s allegations, insofar as the same pertain to 
these defendants, are not statements of facts, jbnt are vague, 
indefinite and mere conclusions of the pleadef. 

6. The Declaration shows that these defendants were 
merely nominal parties and without any real interest in the 
transactions alleged. 

7. The Declaration shows on its face that the sale under 
the foreclosure was regular and proper. 

8. The Declaration shows on its face that the allegations 
complained of have application only to the first deed of 
trust. 

9. The Declaration shows on its face that the plaintiff 
has been guilty of laches. 

10. And for such other matters appearing on the face 
of the said Declaration. 

M. D. ROSEN 
Attorney for William A. 

Bralove and Martin\ Mclnerney. 
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F. Regis Noel, Esq., 

Attorney for Plaintiff, 

408 Wilkins Building, 

Washington, D. C.: 

Please take notice that the points to be submitted in sup¬ 
port of this Demurrer and the authorities intended to be 
used are attached hereto. The rules of the above-entitled 
Court require that if you oppose the granting of the above 
Demurrer, you, as counsel for the plaintiff, shall within 
five days from the date of service of a copy of this paper 
upon you, or such further time as the said Court may grant 
or as the parties to this suit may agree upon, file in reply 
with the Clerk of said Court a statement of the points 
11 and authorities upon which vou relv. 

, M. D. ROSENBERG, 

Attorney for Defendants William A. 

Bralove & Martin Mclnerney. 

District of Columbia, To wit: 

I, Samuel G. Mulloy being first duly sworn on oath ac¬ 
cording to law, depose and sav: 

I am a clerk and Attorney in the office of M. D. Rosenberg 
and am over the age of 21 years; on the 9th day of July, 
1931, at 1:20 o’clock P. M., in the case of D. C. Land and 
Building Company, Inc. v. John J. Mclnerney, et al., I left 
a copy of the foregoing and annexed Demurrer of defend¬ 
ants, William A. Bralove and Martin Mclnerney, to Dec¬ 
laration, together with Statement under Law Rule 32, para¬ 
graph 4, with the person in the office of Mr. F. Regis Noel, 
in the Wilkins Building, Washington, D. C., upon being in¬ 
formed that Mr. Noel was out of the countrv and that there 
was no one in his office authorized to accept service for him. 

SAMUEL G. MULLOY. 

Subscribed and sworn to before me this 9th dav of Julv, 
1931. 

[seal.] 


OLIVER B. EXLINE, 

Notary Public , D. C. 
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12 Demurrer on Behalf of Federal Security £ Mortgage 

Company to Amended Declaration. 

Filed July 9, 1931. 

******* 

Comes now the defendant, Federal Security & Mortgage 
Company, by its Attorney, M. D. Rosenberg, and says that 
the Amended Declaration in this cause filed as to this de¬ 
fendant is bad in substance. 

M. D. ROSENBERG, 

Attorney for Federal 
Security £ Mortgage Company. 

Note. 

The matters of law intended to be argued in support of 
the foregoing Demurrer are the following: 

1. The facts alleged as to this defendant, cko not warrant 

the inferences, deductions and conclusions alleged by plain¬ 
tiff; I 

2. The Declaration admits plaintiff’s default as to non¬ 
payment of interest under the second trust securing notes 
of which this defendant was the lawful holdet*; 

3. No allegations in the Declaration shovf that the sale 
of the real estate under the foreclosure proceeding was 
irregular, improper or unlawful; 

4. The Declaration does not show any facts to the effect 
that the defendant, Federal Security & Mortgage Company, 
was either privy to or had any interest in the contract of 
sale to the plaintiff made by R. Owen Edmondston and one 
Thomas F. Costello. 

5. Plaintiff’s allegations, insofar as the same pertain to 
this defendant, are not statements of facts, Jbut are vague, 
indefinite and mere conclusions of the pleader. 

6. The Declaration shows on its face that the sale under 
the foreclosure was regular and proper. 

7. The Declaration shows on its face that the allegations 

complained of have application only to the first deed 

13 of trust. | 

N 8. The Declaration shows on its face that the 
plaintiff has been guilty of laches. 
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9. And for such other matters appearing on the face of 
the said Declaration. 

M. D. ROSENBERG, 

Attorney' for Federal 
Security & Mortgage Company . 

F. Regis Noel, Esq., 

Attorney for Plaintiff, 

408 Wilkins Building, 

Washington, D. C.: 

Please take notice that the points to be submitted in 
support of this Demurrer and the authorities intended to 
be used are attached hereto. The rules of the above-entitled 
Court require that if you oppose the granting of the above 
Demurrer, you, as counsel for the plaintiff, shall within five 
days from the date of service of a copy of this paper upon 
you, or such further time as the said Court may grant or 
as the parties to this suit may agree upon, file in reply with 
the Clerk of said Court a statement of the points and 
authorities upon which you rely. 

M. D. ROSENBERG, 

Attorney for Defendant Federal 

Security & Mortgage Company . 

District of Columbia, To wit: 

I, Samuel G. Mulloy being first dulv sworn on oath ac- 
cording to law, depose and say: 

I am a clerk and Attornev in the office of M. D. Rosen- 

* 

berg and am over flic age of 21 vears; On the 9th day of 
July, 1931, at 1:20 o’clock P. M., in the case of D. C. Land 
and Building Company, Inc. v. John J. Mclnerney, et al., 
I left a copy of the foregoing and annexed Demurrer of 
defendant, Federal Security & Mortgage Company, to Dec¬ 
laration, together with Statement under Law Rule 
14 32, paragraph 4, with the person in the office of Mr. 

F. Regis Noel, in the W T ilkins Building, Washington, 
D. C., upon being informed that Mr. Noel was out of the 
country and that there was no one in his office authorized 
to accept service for him. 


SAMUEL G. MULLOY. 
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Subscribed and sworn to before me this 9th day of July, 
1931. 

[seal.] OLIVER B. EXLINE, 

Notary Public , D. C. 

i I 

Demurrer on Behalf of H. L. Rust, Sr., (jfeorge Calvert 

Bowie and H. L. Rust Company to Amended Declara¬ 
tion. | 

I 

Filed October 23, 1931. I 

• * • • • • I • 

I 

i 

Now come the defendants, Harry L. Rust, Sr., George 
Calvert Bowie and H. L. Rust Company, a corporation, by 
their attorneys Minor, Gatley & Drury, and say that as to 
them and each of them the amended declaration filed herein 
against them and others is bad in substance. 

MINOR, GATLEY & DRURY, 
By BEN J. S. MINOR, j 

Attorneys for said Defendants. 

i 

Note. j 

I 

Among the matters of law intended to be ajrgued in sup¬ 
port of the foregoing demurrer are: 

(1) That said amended declaration does (not set forth 

any facts sufficient to entitle the plaintiff to maintain an 
action against them or any of them. , 

(2) The averments of said amended declaration with 
respect to these defendants and each of them $re not state¬ 
ments of fact; but are vague, indefinite and mere conclu¬ 
sions of the pleader, and do not warrant th]e inferences, 

deductions and conclusions alleged by plaintiff. 

15 (3) That said amended declaration does not allege 

any facts to show that said defendants, or any of 
them, were privy to the alleged exchange contract referred 
to therein, or had any interest therein. 

(4) That said amended declaration does not allege that 
the alleged rental statement attached to thej alleged ex¬ 
change contract was prepared by said defendants, or any 
of them, or that they or any of them ever at anjy time made, 
or ever directly or indirectly authorized anyone else on 
their behalf to make, any representations to the plaintiff 
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respecting the same, or as to the rental status or condition 
of 1473 Irving Street, Northwest, in the City of Washing¬ 
ton, District of Columbia. 

(5) That said amended declaration does not allege that 
said defendants, or any of them, ever made, or ever directly 
or indirectly authorized anyone else on their behalf to 
make, any representations to the plaintiff concerning the 
$85,000 first deed of trust being approximately fifty per 
cent of the market or real value of the property on which 
secured, or as being a dependable and reliable criterion 
for estimating the value of said property. 

(6) That said amended declaration does not allege that 
prior to the exchange of titles to the properties therein re¬ 
ferred to, said defendants, or any of them, ever had any 
notice or knowledge of the making of the alleged exchange 
contract, or of the alleged representations made by R. Owen 
Edmonston and Thomas F. Costello, or by anyone else, of 
the alleged inducing matters for the making by the plain¬ 
tiff of said alleged exchange contract. 

(7) That said amended declaration does not allege any 
facts showing said defendants, or any of them, were par¬ 
ties to any fraud or conspiracy. 

(8) That no fraud is attributable to said defend- 
16 ants, or to any of them, in taking the personal guar¬ 
antee of the defendant, Harry N. Bralove, for the 
payment of the notes aggregating $85,000, secured by first 
deed of trust on the property referred to in said declara¬ 
tion. 

(9) That with the exception of the conclusions of the 
pleader the averments of the said amended declaration 
with respect to these defendants are substantially identical 
with the averments contained in the original declaration 
filed in this cause against them, to which a demurrer filed 
on behalf of these defendants was sustained. 

(10) And for other matters appearing on the face of said 
amended declaration. 

F. Regis Noel, Esq., 

Attorney for Plaintiff, 

408 Wilkins Building: 

Please take notice that the points to be submitted in sup¬ 
port of the foregoing demurrer to the amended declaration 
are hereto attached. 
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If you oppose the granting of the demurrer you are re¬ 
quired by the rules of the Court within five days from the 
date of service of this notice, or within such further time 
as the Court may grant or the parties may agree upon, 
to file in reply, with the Clerk of the Court, a statement of 
the points and authorities upon which you rily, and serve 
a copy thereof upon us. 

MINOR, GATLEY & DRURY, 
By BENJ. S. MINOR, j 
Attorneys for Defendants Rust y 
Bowie and H. L. Rust Company . 

Receipt is acknowledged of a copy of the foregoing de¬ 
murrer filed in this cause by the defendant^, H. L. Rust, 
Sr., George Calvert Bowie and the H. L. Rhst Company, 
and of memorandum in support thereof, this 23d day of 
October, 1931. 

F. R. NOEL, 
Attorney fpr Plaintiff. 

17 Demurrer of John J. Mclnerney aiid Harry M . 

Bralove to Amended Declaration. 

Filed December 7, 1931. 


The defendants John J. Mclnerney and Harry M. Bra¬ 
love say, separately and severally, that the amended decla¬ 
ration in the above-entitled cause filed is ba4 in substance. 

w. c. sullivAn, 

Attorney for Defendants John J. 

Mclnerney and Harry M. Bralove. 

. Note. 

Among the matters of law intended to be hrgued in sup¬ 
port of the foregoing demurrer are: 

1. The said amended declaration does not set forth any 
facts sufficient to entitle the plaintiff to maintain an action 
against these defendants, or either of them. 

2. The averments of said amended declaration with re¬ 
spect to these defendants, and each of them, are not state¬ 
ments of fact but are vague and indefinite and mere con- 
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elusions of the pleader and do not warrant the inferences, 
deductions and conclusions alleged. 

3. The said amended declaration does not allege any 
facts showing that these defendants, or either of them, were 
privy to any of the matters complained of in connection 
with the alleged exchange contract. 

4. The amended declaration does not allege any facts to 
show that the alleged rental statement was untrue or what 
was the subject matter of the same, or that the defendants, 
or either of them, at any time made or authorized anyone 
on their behalf to make any representation to the plaintiff 
respecting the alleged rental statement or the rental status 
or condition of the property No. 1473 Irving Street, N. W., 
Washington, D. C. 

5. The amended declaration does not allege that 
18 these defendants, or either of them, ever made or 
authorized anyone to make on their behalf any rep¬ 
resentation concerning the relation between a first deed 
of trust and the market or real value of the property on 
which secured. 

6. The amended declaration does not allege any facts or 
fact showing that these defendants, or either of them, were 
parties to any fraud, conspiracy, misrepresentation or 
wrongdoing, whether in connection with the personal guar¬ 
antee of the defendant Harry M. Bralove, or otherwise. 

7. In so far as the defendant Harry M. Bralove is con¬ 
cerned, no fact is alleged showing that he was an owner of 
Lot 851 in Square 2673, or that he joined in the contract 
for exchange, or that the defendant John J. Mclnerney was 
his agent with reference to the same. 

8. The allegations of the amended declaration with re¬ 
spect to the alleged exchange contract are that it included 
‘‘among other things” the matters set out in the amended 
declaration, and for aught that appears therein the other 
things may have qualified or nullified the matters alleged. 

9. The allegations of the amended declaration with re¬ 
spect to the subject matter of the alleged exchange contract 
are too vague, indefinite and uncertain, and contain no facts, 
but only the mere conclusions of the pleader. 

10. No fact is stated to support the conclusion of the 
pleader that Edmonston and Costello were the brokers who 
represented these defendants, or either of them. 
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were informed 
not rise suffi- 


11. The statements of the amended declaration as to 
what these defendants, or either of them, and fhe defendants 
Rust Company and Rust and Bowie knew and 
and aware of at some undisclosed time do 
ciently high to constitute agency or to charge these defend¬ 
ants, or either of them, with any liability because 

19 thereof. j 

12. The amended declaration states| no fact show¬ 
ing to whom plaintiff ever conveyed the titjle to Lots 823 
and 824 in Square 345. 

13. The statement of the amended declaration that the 
alleged second deed of trust 4 4 was, also, without its then 
knowledge, to secure certain notes hypothecated to and 
owned by the defendant, Harry M. Bralove, ^n part, for his 
then unknown to plaintiff interest in said apartment prop¬ 
erty” is too vague, uncertain and indefinite.! 

14. The statement of the amended declaration with re¬ 
spect to a first deed of trust being a dependable and reliable 
criterion or index of market value is too vajgue, uncertain 
and indefinite. 

15. Nothing in the amended declaration contained shows 
that the alleged representation that the apartment prem¬ 
ises were security for the loan of $85,000 w^,s untrue. 

16. Nothing in the amended declaration contained shows 
any representation to have been made that ihe apartment 
premises constituted the entire security f(}r the $85,000 
loan. 

17. There is nothing in the amended declaration con- 
tained to show what were the representations alleged to 
have been made to the plaintiff as to occupancy, rental 
and/or net income from the apartment building. 

18. There is nothing in the amended declaration con¬ 
tained to show that these defendants, or eithe? of them, ever 
made to the plaintiff any statement or representation as 
to occupancy, rental and/or net income from the apartment 
building and/or the premises being security for any loan. 

19. The statements of the amended declaration that the 
apartment building was only partially rented, sev- 

20 eral of the apartments said to be occupied being in 
fact unoccupied, and a large number of the occupants 

temporarily installed are too vague, uncertain and indefi¬ 
nite. 
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20. No fact is alleged to show that the hypothecation of 
the second trust notes to the defendant Federal Security & 
Mortgage Company was not in the usual course of business 
and for value but the allegation in that regard is a mere 
conclusion of the pleader. 

21. There is no allegation in the amended declaration that 
any representation was ever made that the income from the 
apartment building was sufficient to pay the upkeep thereof, 
taxes, interest on first and second trusts and other charges. 

22. The allegation of the amended declaration that the 
overdue condition of interest was due to the misrepresenta¬ 
tion of defendants as to income is a mere conclusion of the 
pleader. 

23. The allegations of the amended declaration as to con¬ 
spiracy, fraud, scheme and deceit are all mere conclusions 
of the pleader. 

24. The allegation of the amended declaration as to the 
auctioneer announcing terms of sale and adjustments of 
first trust “in such a way prospective independent and dis¬ 
interested parties gathered at said auction were confused, 
discouraged and prevented from bidding’’ are mere con¬ 
clusions of the pleader and too vague, uncertain and in¬ 
definite. 

25. The statement of the amended declaration that the 
public auction was not a fair, proper and legal one is a 
mere conclusion of the pleader. 

26. No representation as to net income is set forth any¬ 
where in the amended declaration. 

W. C. SULLIVAN, 

Attorney for Defendants John J . 

Mclnerney and Harry M. Bralove. 

21 Motion for Leave to File Simultaneously Motion to 
Strike and Demurrer to Amended Declaration . 

Filed December 7, 1931. 


Now come the defendants John J. Mclnerney and Harry 
M. Bralove and move the Court, separately and severally, 
for leave to file simultaneously their separate and several 
motion to strike the amended declaration and demurrer 
thereto, without prejudice to either, and without anything 
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contained in either operating to overrule or waive the 
other. 

W. C. SULLIVAN, 

Attorney for Defendants John J. 

Mclnerney and Harry M. Bralove. 

I consent to the granting of the foregoing motion and to 
the immediate hearing of the said motion to strike and de¬ 
murrer and waive the filing of points and authorities in 
support of same. 

F. R. NOEL, 
Attorney for Plaintiff. 

I 

Fiat . | 

Let this motion be filed nunc pro tunc as t>f the 7th day 
of December, 1931, and the same is granted. 

December 8, 1931. 

DANIEL W. O’DONCjGHUE, 

Justice. 

Motion of John J. Mclnerney and Harry jl 1. Bralove to 

Strike Amended Declaration. 

Filed December 7, 1931. 

• ••*••• 

Now come the defendants John J. Mclnerney and Harry 
M. Bralove and move the Court, separately and severally, 
to strike the amended declaration heretofore filed in the 
above-entitled cause, or at least the parts thereof herein¬ 
after stated, because they say, separately and severally: 

1. The statement of the amended declaration 
22 4 4 said exchange contract further reciting and repre¬ 

senting’ ’ etc. is participial in form ^nd mere evi¬ 
dence. 

2. The recital of the amended declaration of the alleged 
basis, arguments and representations of Edmonston and 
Costello is participial in form and mere evidence. 

3. The reference in the amended declaration to the acts, 
representations and conduct of 4 4 the said active defendant 
John J. Mclnerney” is meaningless, no representation or 
conduct of his being anywhere stated. 

4. The statements of the amended declaration as to what 
44 the plaintiff is informed, believes, and accordingly avers” 
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is an improper form of pleading at law and constitutes 
mere evidence, and in the form of its statement is hearsay 
evidence at that. 

5. The statement of the amended declaration as to what 
the plaintiff was informed by the defendant Harry L. Rust, 
Sr., is an improper form of pleading at law and consti¬ 
tutes mere evidence, and in the form of its statement is 
hearsav evidence at that. 

6. The statement of the amended declaration as to the 
defendant Rust ‘ 4 then and there stating to the plaintiff, its 
officers and agents” the matters and things recited, is an 
improper form of pleading at law, participial in form and 
constitutes mere evidence, and in the form of its state¬ 
ment is hearsay evidence at that. 

7. The statement of the amended declaration as to what 
plaintiff “is advised, believes and accordingly avers” is 
an improper form of pleading at law and constitutes mere 
evidence, and in the form of its statement is hearsay evi¬ 
dence at that. 

W. C. SULLIVAN, 

Attorney for Defendants John J. 

Mclnerney and Harry M. Bralove. 

23 Supreme Court of the District of Columbia. 

Tuesday, December 8,1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Peyton Gordon, Jesse C. Adkins, 0. R. Luhring, Daniel W. 
O’Donoghue, Justices, presiding. 

• •••••• 

Upon consideration of the motion filed herein, by defend¬ 
ants John J. Mclnerney and Harry M. Bralove, for leave to 
file simultaneously motion to strike and demurrer to 
amended declaration, without prejudice to either, and with¬ 
out anything contained in either operating to overrule or 
waive the other, and with the consent of the attornev for 
the plaintiff herein, it is ordered that said motion be, and 
the same is hereby granted. 

Whereupon, upon consideration of the motion filed herein 
by said defendants John J. Mclnerney and Harry M. Bra- 


JOHN J. MC INERNEY ET AL. 


21 


love to strike amended declaration, it is ordered that said 
motion be, and the same is hereby granted. 

Further, upon consideration of the demurrers filed herein 
by each of the defendants, to the amended declaration, it is 
ordered that said demurrers be, and the sam£ are hereby 
each and severally sustained. Whereupon, the plaintiff 
elects to stand upon its amended declaration ^nd judgment 
is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendants so hence without day be for 
nothing held and recover of plaintiff their costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its attor¬ 
ney of record, in open court, notes an appeal to the 
24 Court of Appeals of this District; whereupon, an 
undertaking to act as a supersedeas bdnd is hereby 
fixed in the sum of $500.00; and an undertaking to act as a 
cost bond is hereby fixed in the sum of $100.00 with leave to 
deposit $50.00 cash with the clerk in lieu theredf. 

0’dono4hue, 

Justice. 

Memorandum. 

December 21, 1931.—Supersedeas Bond ($5(^0) approved 
and filed. 

Assignment of Errors. 

i 

Filed January 21, 1932. 

1. The Court erred in sustaining the demurrers to plain¬ 
tiff’s declaration filed on behalf of Harry L. Rust, Sr., 
George Calvert Bowie, and H. L. Rust Company, on behalf 
of John J. Mclnerney and Harry M. Bralove, and on behalf 
of William M. Bralove, Martin Mclnerney and the Federal 
Security and Mortgage Company. 

2. The Court erred in granting the motion on behalf of 
John J. Mclnerney and Harry M. Bralove t<j) strike from 
said declaration. 

3. The Court erred in entering judgmenis upon said 
demurrers. 

4. And in other respects apparent of recordj 

F. REGIS NOEL, 


Atty. for D. C. Land and 


Build¬ 


ing Company , Inc., Plaintiff. 
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25 Designation of Record. 

Filed January 5, 1932. 

Now comes D. C. Land and Building Company, Inc., the 
appellant in the above entitled cause, and designates the 
parts of the record it desires to have included in the tran¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Amended Declaration. 

2. Demurrer filed on behalf of John J. Mclnerney and 
Harry M. Bralove. 

3. Demurrer filed on behalf of Harry L. Rust, Sr., George 
Calvert Bowie and H. L. Rust Company. 

4. Demurrer filed on behalf of William M. Bralove, Mar¬ 
tin Mclnerney and Federal Security & Mortgage Company. 

5. Together with a copv of this designation. 

! F. R. NOEL, 

Attorney for Plaintiff, Appellant. 

January 5, 1932. 

Service of the foregoing acknowledged. 

WM. C. SULLIVAN, 

Attorney for John J. Mclnerney and 
Harr }/ M. Bralove. 

MINOR, GATLEY & DRURY, 

Attorneys for Harry L. Rust , Sr., George 
Calvert Bowie, and H. L. Rust Company. 

M. D. ROSENBERG, 

Attorney for William M. Bralove, Martin 
Mclnerney, and Federal Security & 
Mortgage Company. 

Further Designation of Record. 

Filed January 11, 1932. 

#**#••* 

Now come John J. Mclnerney and Harry M. Bralove and 
designate the following parts of the record they desire to 
have included in the transcript in addition to those 

26 parts designated by the plaintiff, namely: 

la. Motion of John J. Mclnerney and Harry M. 
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Bralove for leave to file simultaneously motion to strike and 
demurrer to amended declaration, with consent of plaintiff 
and Court order noted thereon. 

lb. Motion of John J. Mclnernev and Harrlv M. Bralove 
to strike amended declaration. * I 

4a. The Court order as the same appears in Law Minutes 
84 at pp. 420-1, granting the motion for leave to file simul¬ 
taneously motion to strike and demurrer, sustaining motion 
to strike and demurrers, granting judgment 4tc., that is to 
say, the entire minute entry. 

5a. This designation. 

W. C. SULLIVAN, 

Attorney for Defendants John J. 

Mclnerney and Harry M. Bralove . 

27 Supreme Court of the District of Coluknbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are mad^ part of this 
transcript, in cause No. 79400 At Law, whereip D. C. Land 
and Building Company, Inc., a corporation, is Plaintiff and 
John J. Mclnerney, et al. are Defendants, as the same 
remains upon the files and of record in said Co^irt. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of February, 1932. 

[Seal Supreme Court of the District of Columbia. J 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5622. D. C. Land and Building Company, Inc., a corpo¬ 
ration, appellant, vs. John J. Mclnerney et ^1. Court of 
Appeals, District of Columbia. Filed Mar. 2, 1932. Henry 
W. Hodges, Clerk. 


(1791) 



• « 







IN THE 


Court of Appeals of the District of Columbia 

i 

January Term, 1932 


No. 5622. I 

■ — 

D. C. LAND AND BUILDING COMPANY, INC. 

A Corporation, 

Appellant, \ 

vs. ! 

JOHN J. McINERNEY; HARRY M. BRALOVE; 
HARRY L. RUST, SR.; GEORGE CULVERT 
BOWIE; H. L. RUST COMPANY, A CORPORA¬ 
TION; WILLIAM A. BRALOVE; MARTIN Mc¬ 
INERNEY; FEDERAL SECURITY & MORTGAGE 
COMPANY, A CORPORATION, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 

I 


STATEMENT OF THE CASE. 

i 

This is an appeal from a judgment upon pleadings. 
It is considered useless to analyze all the pleadings 
as the Court will certainly read them and analyze 
them for itself. j 

Three sets of defendants are attacking an amend¬ 
ment of an Original Declaration, amended hot only 
in accordance with a memorandum opinion of one 
of the most experienced and able of the Justices in 
the Court below, but amended voluntarily beyond his 
suggestions to meet what were considered unfeason- 
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able objections but nevertheless yielded to in an ef¬ 
fort to avoid the delay with which we are confronted 
here. One group of defendants strove to have the 
Declaration expanded as much as possible—another 
group was just as bellicose in the opposite direction. 
Both the appellant and the Court below were thus 
between two fires, and it seems that the easiest way 
out was to take a ruling on what is confidently re¬ 
garded a good, Amended Declaration, close the Rec¬ 
ord and submit to this Court whether or no the 
Amended Declaration states a cause of action, and 
whether or no the direct attack by wav of Demurrer 
and the numerous conflicting inconsistent flank at¬ 
tacks were legal, proper or fair. The appellant re¬ 
spectfully requests this Court to take judicial notice 
of the Original Declaration, Mr. Justice Bailey’s 
Memorandum in regard thereto, and other proceed¬ 
ings in the lower Court not in the Record here. The 
9th paragraph of the Demurrer on behalf of Rust, 
Bowie & Rust Company opens the door for such in¬ 
vestigation. Upon consideration of all the pleadings 
and prior action and procedure in this case, the ap¬ 
pellant defies any member of the local bar to draft 
a Declaration which would please the three groups 
of defendants! 

Questions before this Court are raised by De¬ 
murrers on behalf of all the defendants and by Mo¬ 
tion to Strike simultaneously with the Demurrer on 
behalf of the defendants, John J. Mclnerney and 
Harry M. Bralove. The simultaneous filing of this 
motion to strike and demurrer is an anomaly. It will 
be obvious to the Court that it was consented to in 



order to avoid a later appearance here of the same 
contention. 

The errors relied upon are as follows: 

The Court erred in sustaining the demurrers 
to plaintiff's declaration filed on behalf of Harry 

L. Rust, Sr., George Calvert Bowie, and H. L. 
Rust Company, on behalf of John J. Mclnerney 
and Harry M. Bralove, and on behalf of William 

M. Bralove, Martin Mclnerney and th^ Federal 
Security and Mortgage Company. 

The Court erred in granting the rdotion on 
behalf of John J. Mclnerney and Harry M. 
Bralove to strike from said declaration.! 

The Court erred in entering judgments upon 
said demurrers. I 


ARGUMENT. 


The Amended Declaration Is Not Demuk-rable. 

The Amended Declaration is intended U] state a 
cause of action for damages arising front a civil 
conspiracy. 


To resort to an analogy, if Jones takes a i*ing and 
a watch to Pawnbroker Brown and receives a loan 
of $25.00 and a ticket on which Brown indicates 
that Jones pledged only a watch, and it is put into 
circulation, and Jones, after displaying th^ ticket, 
sells it to Green, who goes to Brown and redeems 
the watch for $25.00, no Court in the Land would 
say that Green had not been swindled and defrauded 
of the ring and further that Brown and Jopes had 
anv legal defense of their conduct. This swindle 
would be intensified if the pawnbroker insinuated to 
a third interested person that title to the watch was 


4 

clouded. The Amended Declaration in this case 
presents as nearly the above problem as analogies 
generally permit. And yet, the Court below ruled 
that as a matter of law the plaintiff had no remedy! 
In sustaining the Demurrers the Court below held 
that it was not illegal, fraudulent, deceitful, or a 
civil conspiracy for various of these defendants 
falsely to produce and hold out to the wide, wide 
world, one of the population of which, after exhaust¬ 
ing his duty to inquire, accepted it as a fact, that a 
certain individual had lent a certain sum of money 
with a certain piece of real estate as security. The 
Amended Declaration says that the person who lent 
the money was not the real lender, and that the 
persons who pretended they were trustees were the 
real lenders (hence there was no trusteeship at all), 
and that the property mentioned in the notice which 
the public was taught by custom, statute and practice 
to rely upon as the authentic ultra public record, was 
not the security in toto for the loan but that there 
was a secret, collateral arrangement with additional 
security. The preceding and subsequent conduct of 
the separate and several defendants narrated in the 
Amended Declaration demonstrates in the clearest 
way a continuous scheming and conspiracy to over¬ 
reach, cheat and defraud the appellant. 

The final action in the present case was taken in 
the lower Court on December 8, 1931, and the Justice 
in the Court below did not have the guidance of this 
Court's decision in the case of Spruill vs. Ballard, et 
al., No. 5290, decided March 28, 1932. This Court 
undoubtedly knows its Spruill decision, and it is re- 
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spectfully submitted that, if the Court below had 
this decision before it, its action would have been 
otherwise, and that this Court will dispose of the 
present case in large using the philosophy of the 
Spruill case as a precedent. 

In a conspiracy, whether civil or criminal, it is 
as fundamental as a quiz-book that all the parties 
participating must be brought in, and howsoever 
slightly they participated, whether in the origination, 
the course, or the completion, they are all liable. 

i 

In a civil conspiracy the connection between the 
parties having been established, then, whatever was 
done in pursuance of the conspiracy by afiy one of 
the conspirators is the act of all, and all ^re liable 
therefor, irrespective of the fact that they did not 
actively participate therein, or irrespective qf the ex¬ 
tent to which they benefited thereby. 

Gardner v. Preston, 2 Day (Conn. 205, 2 Am. 
Dec. 91.) | 

Dorcrnus v. Hennessy, 176 Ill., 608, 52 N. E. 
924, 54 N. E. 524, 68 A. S. R. 203, 43 L. R. A. 
797. 

Paring ton v. Hinchliff, 219 Ill., 159, 76 N. E. 
47, 109 A. S. R. 322, 2 L. R. A. (N.j S.) 824 
and note. 

Metcalfe v. Conner, Litt. Sel. Cas. (Ky.) 497, 
12 Am. Dec. 340. 

Page v. Parker, 43 N. H. 363, 80 Am. Dec. 
172. 

Patch Mfg. Co. v. Protection Lodg 77 Vt. 
294, 60 Atl. 74, 107, A. S. R. 765, Note 6 
L. R. A. 630. | 

Fountain Spring Park Co. v. Roberts, 92 Wis., 
345, 66 N. W. 399, 53 A. S. R. 917. 



6 


Zinc Carbonate Co. v. Shidlsbnrg First Nat. 
Bank , 103 Wis. 125, 79 N. W. 229, 74 A. S. R. 
845. 

Mcdbury v. Watson , 6 Mete. 246. 

Northrop v. /////, 57 N. Y. 351. 

It is not necessary, in order to establish that the 
defendants are co-conspirators to prove that the con¬ 
spiracy originated with them, or that they met dur¬ 
ing the process of the concoction of the scheme. 
Any individual entering into a conspiracy already 
formed is deemed in law a party to all acts done by 
any of the other parties, before or afterward, in 
furtherance of the common design. 

Patch Mjcj. Co. v. Protection Lodge , supra. 

The combination or conspiracy is proved by evinc¬ 
ing a concurrent knowledge and approbation in the 
persons conspiring of each other's acts. It is usually 
done by proof of separate acts of several persons 
concentrating in the same purpose or particular ob¬ 
ject, and the greater the secrecy that is observed rela¬ 
tive to such concurrence and the more apparent the 
similarity of the means employed to effect it, the 
stronger is the evidence of conspiracy. For the pur¬ 
pose of showing such connection, therefore, circum¬ 
stantial evidence suffices. The plaintiff may either 
prove the conspiracy which renders the acts of the 
conspirators admissible in evidence, or he may prove 
the acts of the various persons and thus prove the 
conspiracy. The conspiracy being established, the 
acts and declarations of one conspirator, during the 
continuance of the conspiracy, pursuant to and in 
furtherance of it, are admissible against his co-con¬ 
spirators. The only limitation upon the rule seems 
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to be that what is said and done must bb said and 
done after the formation of the conspiracy, and in 
furtherance and in pursuance thereof. 


Gardner v. Preston, 
Am. Dec. 91. 

Tucker v. Hyatt, 151 
44 L. R. A. 129. 


2 1 )ay (Confi.) 
Ind. 332, 31 X. 


Patch Mfg. Co. v. Protection Lod(\/c. 
294, 60 Atl. 74, 107, A. S. R. 765. 


205, 2 
E. 469, 
77 Vt. 


Many adroit, festering and putrid real estjate trans¬ 
actions have been turned up to moral sunlight in the 
District of Columbia during the past year atid a half, 
most of them cruder than the one complained of 
here. The harm inflicted on the name and fame of 


the Nation's Capital City is inestimable, '{'his trick 
was masterful. The ordinary curb real estate broker 


would not be sufficiently informed to perpetrate such 
a clever deal. The old Common Law State jof Mary¬ 
land, as far back as the Act of 1846, Chapter 271, 
passed an enactment which, if in force hefe, would 
have prevented this swindle. The Act is still in force 
as Article 21, Section 33, Code of Maryland, as 


follows: 


“No mortgage shall be valid except as! between 
the parties thereto, unless there be endorsed there¬ 
on an oath or affirmation of the mortgagee that 
the consideration in said mortgage is frue and 
bona fide as therein set forth.” 

j 

Much is said in the pleadings, and doubtjless will 
be in briefs and arguments of the allegation of the 
Amended Declaration, that a first deed of trust re¬ 
corded against real estate in the District of Columbia 
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at the time complained of, if placed in good faith, 
for value, and by an experienced lender, as was the 
representation in regard to the first deed of trust 
herein complained of, was a dependable and reliable 
criterion and index of market value, one generally re¬ 
lied upon by purchasers, and was so considered, de¬ 
pended upon, and relied upon by plaintiff. We ex¬ 
pect to be required to offer some proof of this; it is 
not an entirely self-proving proposition. Together 
with the prior allegations as to the preparation of the 
trust, notes and 1 other sleight-of-hand tricks of the va¬ 
rious defendants, making the recorded trust a proper 
representation behind which there was no further 
duty on the plaintiff to look, it is respectfully sub¬ 
mitted that every member of this Bench knows that 
the general facts composing this doctrine or proposi¬ 
tion if proven by us at trial, were common knowledge 
at the time the transaction occurred. Indeed, the 
lower Court, by its Equity Rule 71, Sub-Section I, 
recognized and sanctioned the doctrine when it pro¬ 
vided as investment for trust funds as follows: 

“First mortgage on real estate in the District 
of Columbia, to the extent of 60 per cent of the 
value thereof, if a dwelling house, store or office 
property, and productive; 50 per cent of its 
actual value, if farm property and improved; or 
30 per cent of its actual value, if unproductive, 
or manufacturing property. 

“The valuation must be certified under oath 
by at least two disinterested persons familiar 
with the value of said property, and the title 
must be certified either by a member of the bar 
of this Court of at least five years’ practice or 
by a reputable title insurance company.” 



This Court had occasion to pronouncfe upon a 
closely bordering proposition in F. H . Smith Company 
vs. Low, 55 W. L. R., 314, 315, when the respected 
Chief Justice said: 

“Some of these were statements of v^lue which 
generally are understood to be mere expressions 
of opinion. Such a statement however when 
‘made under conditions which show th^t it was 
intended by one uttering it to be treated as an 
immediate factor inducing action, and >vas made 
with knowledge that it would be accepted as a 
basis of action, instead of a mere element to be 
investigated before action, it become^ for all 
practical purposes a statement of fact.f ” 

Upon a charge of fraud, where it is th^ duty to 
speak, the silence of a party in interest iliay con¬ 
stitute such acquiescence in another's fraudulent mis¬ 
representations or concealment as to render him as 
liable as though he were himself the author of the 
fraud. 

See 26 C. J. Sec. 14-19. 

Dayton v. Kidder, 105 Ill. Apps. 107i 

Forster v. Frenary, 65 Iowa 620. 

Case v. Edney, 26 N. C. 93. j 

In Albarez vs. Brannon, 7 Calif., 503, a vendor, 
who actually forgot that he had made a pi^ior con¬ 
veyance of a piece of property, was held guilty of 
fraud in construction of Law. 

MOTION TO STRIKE. 

While it is believed this Court will pay no atten¬ 
tion to the motion to strike, every contention! therein 
raised being factitious, technical, captious and dila¬ 
tory, with as much law against as for, nevertheless 
the Court’s attention is called to Young vs. learner. 
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6 App. D. C., 433, 436, on the question of conclu¬ 
sions of law. This has long been a troublesome point 
in our practice, but that decision has always been 
the writer’s guide on this point. Some delineation 
was afforded in Street vs. Maddox , Marshall, ct aL, 
58 L). C. 42. and rriedlander vs. Raplcy, 38 App. 
D. C. 208, but this Court in Young vs. Warner 
stated a concrete instance as follows: 

“To this affidavit it is objected, that the aver¬ 
ments that the note was duly presented for pay¬ 
ment, and was dishonored, whereof due notice 
was given. are not statements of facts, and there¬ 
fore the affidavit is insufficient to gratify the 
rule. But to this we do not agree.” 

Just a few (short references to some of the grounds 
for the demurrer filed on behalf of William A. Bra- 
love and Mqrtin Mclnerney and Federal Security 
and Mortgage Company. 

(a) The Declaration alleges that the Braloves and 
the Mclnerneys are, respectively, brothers. (Rec. 5.) 

(b) It is alleged that the Federal Security and 
Mortgage Copipany was not the legal holder of the 
notes in due course. (Rec. 7.) 

(c) It is alleged that bidding was thwarted, and 
facts are stated indicating that the sale was irregular, 
improper and illegal. (Rec. 8.) 


(d) The conclusion from the allegations that 
William A. Bralove and Martin Mclnerney are only 
“nominal” parties, is an unsound deduction, for it 
it charged that thev were brothers of the two other 
defendants and trustees under the second deed of 
trust, certainly sufficient to constitute them more 
than “nominal” parties. (Rec. 5.) 
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(e) The defense of Laches is as puerile as all the 

others. The record, pp. 5, 6, recites tljie alleged 
auction sale to have occurred on March 20th, 1931, 
the private sale within thirty days thereafter, and 
the Amended Declaration was filed July 3, 1931. 
The record does not disclose just when the Original 
Declaration was filed, but there was considerable 
scrimmaging in the lower Court prior to the date 
of filing the Amended Declaration, which was only 
approximately four months after the denouement of 
the plot. | 

(f) As to the sands upon which the demurrers 
filed on behalf of H. L. Rust, Sr., Bowie and Rust 
Company are attempted to be erected, we ^hall rest 
content with this Court’s analysis and conclusions 
as to whether they are sound, accurate and fair. 

(g) As to the demurrer filed on behalf df Harry 
M. Bralove and John J. Mclnerney, the grounds 
urged are “most ordinary stock in trade” couched 
in dilatory phraseology and mostly pure “ty)sh”. 

(h) As to the contentions on behalf of these latter 
defendants, we are equally content to rest on this 
Court’s reading of the Amended Declaration, and 
call the Court’s attention, particularly to the follow¬ 
ing irreconcilable contentions: 

(i) As to the rental statement basis of th£ fourth 
ground, notice the allegation on page 7, line 14, et 
seq. 

(j) The contention on the basis of the phrase 
“among other things,” cannot be branded anything 
but ridiculous. 

(k) As to a contention that no agency is alleged, 
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see record, page 4, line 2, “the brokers who repre¬ 
sented the defendants, John J. Mclnerney and Harry 
M. Bralove and H. L. Rust Company/’ and the re¬ 
citation, record page 4, line 27, that Rust Sr., and 
Bowie were officials of H. L. Rust Company. 

(1) As to their contention that there is no allega¬ 
tion as to title of lots 823 and 824, see record page 
4, line 36, to the colon on the middle of page 5 of 
the record. 

Adding to the woe of the poor, deluded and de¬ 
nuded appellants, there was and is no specific, re¬ 
medial statute in force in the District of Columbia. 
Perhaps an outraged and irate Congress will provide 
for this hiatus; but, in the meantime, what has be¬ 
come of the reverenced Common Law and whence 
has the disciplinary functions of Courts vanished if 
there is no legal relief available. Anglo-Saxon jus¬ 
tice has been stifled in its vaunted, free shrine if an 
outrage of this character can be disposed of on 
paper and without the malefactors confronting a jury 
of their peers. It is well recognized in Political 
Science that one of the most important duties dele¬ 
gated and entrusted to established Courts is that of 
disciplining the people under its jurisdiction by en¬ 
larging, adapting or making justified legislation. The 
Court below possibly has been unmindful of this in¬ 
herent power, and it is with the utmost confidence 
that we are here in the hope that this supervisory 
Tribunal will reverse its ruling. 

Respectfully submitted, 

F. Regis Noel, 
Attorney for Appellant. 
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The present appeal is based upon an amended dec¬ 
laration (hereinafter referred to as the declaration). 
Separate demurrers were filed by William A. Bralove 
and Martin Mclnerney (R. 8-9), Fidelity Security & 
Mortgage Company (R. 11-12), II. L. Rust, Sr., George 
Calvert Bowie and II. L. Rust Company (R. 13-14), and 
John J. Mclnerney and Harry M. Bralove (R. la-18), 
and the last mentioned defendants also filed simultane¬ 
ously their motion to strike (R. 19-20), their said de¬ 
murrer and motion to strike being filed “without preju¬ 
dice to either and without anything contained in either 
operating to overrule or waive the other” with leave 
of Court to that effect first had and obtained. (R. 18- 
19) The demurrers and motions were all sustained by 
the Court, and the plaintiff elected to stand upon its 
amended declaration. (R. 20-21.) 

The declaration now before this Court alleges that on 
February 10, 1927, and prior thereto the appellant 
(hereinafter referred to as plaintiff) was the owner in 
fee simple of certain real estate on Tenth Street, X.W., 
Washington, D. C., in which there was an equity of, to 
wit, $50,000 (R. 2), and John J. Mclnerney and Harry 
M. Bralove were then the owners of an apartment 
building on Irving Street, X. W. (R. 2-3); that on said 
date plaintiff and said Mclnerney “acting for himself 
and as co-owner with and agent for said Ilarrv M. Bra- 
love”, made a written contract to exchange said prop¬ 
erties, the contract as to said Irving Street property 
“being accompanied by a certain detailed statement 
intended to indicate and indicating to the plaintiff the 
number of apartments in said building, the condition as 
to occupancy thereof, and the rental and net income 
therefrom”, (but no information as to the contents or 
indications of such statement is disclosed in the rec- 
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ord), “said exchange contract further reciting ^nd rep¬ 
resenting'’ that the Irving Street property “was en¬ 
cumbered by a certain first deed of trust of Record” 
in the sum of $85,000, wliicli the plaintiff agreejd to as¬ 
sume and pay, Harry L. Rust and George Calvert 
Bowie being the trustees named therein (R. ,‘j>); that 
the said deed of trust was caused to be prepared, to¬ 
gether with the notes secured therebv, bv the s*1 id Rust 
and Bowie, “either individually or as agents ol| the de¬ 
fendant H. L. Rust Company, and was by them or their 
agents recorded * * * for the purpose of giving notice 
of its existence and effect to the public generally, in¬ 
cluding this plaintiff.” (R. 3) 

It is also alleged that in the negotiations for such 
exchange one Edmonston and one Costello, “the brok¬ 
ers who represented” Mclnerney, Bralove aijd Rust 
Company, “urged and induced the plaint iff to sign said 
contract and to exchange said properties at an alleged 
valuation of $160,000” for the Irving Street property 
“upon the basis and using the argument and represen¬ 
tation that the defendant II. L. Rust Company a rep¬ 
utable, experienced and conservative lending firm, had 
placed said loan of $85,000 as approximately j 50 per 
cent of the market or real value thereof” (R. 4); that 
Mclnerney, Bralove, Rust Company, Rust and Bowie 
knew, were informed and were aware that the above 
negotiations had been entered into, that the exchange 
contract had been executed, that the rental statement 
had been prepared and submitted, that the deed of trust 
and notes secured thereby had been executed and 
placed of record, that the notes were outstanding and 
unpaid and that the exchange of titles had he^n con¬ 
summated , “were privy to and informed of all tl^e acts, 
representations and conduct of the said brokers, Ed- 
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monston and Costello, and the said active defendant 
John J. Mclnernev” (R. 4); that the Rust Company, of 
which Rust and Bowie were officers, were rental agents 
for said apartment building, executing leases with ten¬ 
ants thereof, collecting rentals, making repairs, sup¬ 
plying accessories, fully managing said apartment, and 
doing all acts and things which would acquaint them 
with the occupancy or lack of occupancy of said apart¬ 
ment building, its rental and net income" (R. 4); that 
on March 1, 1D27, the exchange contract was consum¬ 
mated, plaintiff executing a deed to its Tenth Street 
property “as directed by the defendant John J. Mc- 
Inerncy”, assuming and agreeing to pay the first trust 
of $S5,000, and giving a second trust to secure Mcln¬ 
erney in the sum of $21,250 on the Irvine - Street prop- 
ertv to William Bralove and Martin Mclnernev, broth- 
ers of Harrv M. Bralove and John J. Mclnernev, 
“which said trust plaintiff further alleges was, also, 
without its then knowledge to secure certain notes hv- 
])othecated to and owned by the defendant Harry M. 
Bralove, in part, for his then unknown to plaintiff in¬ 
terest in said apartment property.” (R. 4-5) 

It is also alleged that on, to wit, March 20, 1931, the 
trustees Bralove and Mclnernev, at the request and 
upon the instruction of the Federal Security & Mort¬ 
gage Company sold said apartment at a so-called public 
auction for the sum of, to wit, $5,000 cash, subject to 
said first deed of trust, the sale being made to one Ge- 
wirz, secretary of said company, who made the sole 
bid at the auction, which was then believed by plaintiff 
to have been the owner and holder of the notes secured 
bv the second deed of trust, Gowirz directing the auc- 
tioneer to record the sale as being made to one Eliza¬ 
beth A. Lacross, a stenographer in the employ of said 
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company and a person of insufficient wealth or credit 
standing- to enable her to acquire from her owij private 
means said sum or said property (R. 5); “It hat the 
plaintiff is informed, believes, and accordingly avers’’ 
that she was an agent for and held title to the prop¬ 
erty for the benefit and at the direction of sjjiid com¬ 
pany and in part for the benefit and at the direction of 
Harry M. Bralovc and John J. Melnerney, (iR. 5-6); 
that within, to wit, 30 days after March 20, 1931, said 
apartment building was sold at a private sal^ to one 
Tsadore Young or his wife (R. 6). 

The declaration further alleges that, at the time com¬ 
plained of, a first deed of trust, placed in good faith, for 
value and by an experienced lender, “as was i;he rep¬ 
resentation in regard to the first deed of trusj herein 
complained of,” was a dependable and reliable criterion 
and index of market value generally relied upon by pur¬ 
chasers and was so considered, depended upon and re¬ 
lied upon by plaintiff (R. 6); that Pearl T). Clifford, the 
pavee of the notes secured bv the first trust, Was not 
the real lender but a fictitious one, a salaried employee 
of the Rust Company, possessed in her own right of 
no such sum of money to lend, who did not advajnee the 
same, but it was a fund owned and advanced by j t he de¬ 
fendant Rust Company (R. 6); that although t)ie said 
first deed of trust recited that the apartment premises 
was the securitv for the loan and plaintiff had no fur- 
tlier means of ascertaining the truth than the; repre¬ 
sentations and records afforded by the defendants, 
nevertheless it was not the entire securitv but the loan 
was based in addition thereto on the personal collateral 
guarantee of Harrv M. Bralovc, then an individual of 
large means, having large property interests a|nd en¬ 
joying good financial credit, the exist nee of which col¬ 
lateral guarantee plaintiff did not learn or discover 
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until, to wit, September lb, 1930, when it applied to the 
Rust Company for an extension of the loan and was 
informed bv Rust that the loan would not be extended 
without a large curtail for the reason that it “was not 
secured, as recited in said deed of trust of record, as 
aforesaid, on the property alone, but there was in ad¬ 
dition thereto a separate secret and undivalued guar¬ 
antee thereunto bv the defendant Harrv M. Bralove, 
the said defendant Rust then and there stating to the 
plaintiff, its officers and agents, that said premises 
would not and did not when placed justify a first trust 
of more than $6r),000” (R.G-7); that the representations 
made to plaintiff as aforesaid, as to occupancy, rental 
and net income, and as to the security for said loam 
induced it to execute and consummate said exchange 
contract, “that it believe-to then be true and relied 
upon them, having no further means of ascertaining 
the truth thereof, but nevertheless said representa¬ 
tions were false, untrue and inaccurate and were 
known’' bv John J. Mclnernev, Ilarrv M. Bralove, 
Rust Company, Rust and Bowie, and each of them, to 
be false and inaccurate in that the building was onlv 


partially rented, several of the apartments stated to be 
occupied being in fact unoccupied, a large number of 
occupants of space being only temporarily installed for 
the purpose of padding the showing to deceive plaintiff 
in regard to the income then being received and to be 
expected. (R. 6-7) 

It is further alleged that the notes secured by the 
second deed of trust were hypothecated by Bralove and 
Mclnernev to Federal Security & Mortgage Company 
“not in the usual course of business and for value, but 
merely to put them in third parties in pursuance of 
and in furtherance of the scheme and connivance to de- 
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fraud and cheat plaintiff” (R. 7); that the income was 
not sufficient to pay the upkeep, taxes, interest on first 
and second trust and other charges (R. 7) j that al¬ 
though the first trust was in tlie same overdue condi¬ 
tion as to non-payment of interest as the second trust, 
“all due to the misrepresentation of defendants as to 
income from said apartment, nevertheless, all the de¬ 
fendants conspired to offer said apartment ibuilding 
for sale by claimed default under the second rather 
than the first deed of trust, and subject to Said first 
deed of trust, the defendants” naming all of them, “in 
furtherance of said schemes and conspiracy, Authoriz¬ 
ing and instructing the auctioneer to announce terms 

* ■ i 

of sale and adjustments of said first trust iii such a 
way that prospective, independent and disinterested 
parties gathered at said auction were confuted, dis¬ 
couraged and prevented from bidding” (R. 7-8); that 
plaintiff” is advised, believes and accordingly avers 
that said public auction arranged, ordered, directed and 
conducted as hereinabove set forth was notj a fair, 
proper and legal public auction” (R. 8); that the apart¬ 
ment building was not of the market or real value of 
$160,000, was not the basis for the purported fifst trust 
loan of $85,000, was not producing net income as rep¬ 
resented, and that, as a result of the fraud, deceit and 
conspiracy of the defendants and each of them” plain¬ 
tiff lias lost its Tenth Street property of the equitable 
value of $50,000, has been obliged to lay out \u\d ex¬ 
pend large sums of money for the maintenance and op¬ 
eration of the Irving Street property, including inter¬ 
est on first trust, interest and principal on second trust, 
real estate commissions on the exchange, taxcsi insur¬ 
ance and other cash items, to the damage of plaintiff in 
the sum of $100,000. (R. 8) 


! 
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ARGUMENT. 

The purpose of pleading is two-fold: to inform the 
adverse party of the facts constituting the cause of ac¬ 
tion or defense so that he mav know what he is ex- 
pected to meet at the trial, and to inform the Court 
thereof so that it mav determine for itself from the 
pleadings alone whether the cause of action or defense 
is a valid one. This principle runs through the whole 
law of pleading, criminal and civil, including conspir- 
acv cases as well as others. 


49 Corpus Juris, pp. 30-1. 

Street v. Maddux, etc., 58 App. 1). 0. 4*2. 
Friedlander v. liapley, 38 App. I). C. 208. 
IloHinbergcr v. Stewart, 41 App. I). C. 199. 
United States v. Cruikshank, et ah, 92 U. S. 542, 
558-9. 

United States v. Hess, 124 U. S. 483. 

12 Corpus Juris 630. 


We are relieved of the exceedinglv difficult task in 
this case of determining what the declaration is all 
about, since the plaintiff at page 3 of its brief states 
that it “is intended to state a cause of action for dam¬ 
ages arising from a civil conspiracy.” 


“It is a familiar rule that ‘a pleading will be con¬ 
strued against the pleader, that is, if the meaning 
of the words be equivocal and two meanings pres¬ 
ent themselves that construction is to be adopted 
which is most unfavorable to the party pleading 
on the theory that it will be presumed that the 
pleader has stated his case as strongly as he can* 
31 Cvc. 78.” Sloan v. Thompson, et al., 58 App. 
D. C* 318, 319. 
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the dec- 
nl “that 


Under these principles, when a declaration is tiled 
presenting a conglomeration ol* conclusion^ and en- 
tirelv omitting a statement of the facts from Which the 
conclusions are drawn, the only ])ossible intjerence is 
that the facts are not stated because the pleader knows 
none to state. Facts must be proved at the trial, they 
must be known to the pleader when he prepares his 
pleading, and he must state them in that pleading for 
tlie information of the Court and the opposite; party. 
His omission so to do emphasizes the presumption that 
he knows no such facts when instead of taking leave 
to amend so as to set them forth he stands upon such 
a declaration as is now before the Court. 

In the case of Smith Company v. Low, 55 AV. L. R. 
.'ll4, (juoted at page 9 of the plaintiff’s brief, 
laration contained the very important avenue 
plaintiff was inexperienced in matters pertaining to 
real estate and the purchase, sale and improvement 
thereof/’ the equivalent of which is entirely lacking in 
the present declaration, and which is always essential 
to be alleged and proved in a case of this character. 
The very name of the plaintiff, a land and building cor¬ 
poration, refutes t Ik* possibility of it making success¬ 
fully any such allegation. At all events, it haK not at¬ 
tempted to do so here. 

In the last paragraph of its brief, the plaintiff seems 
to misconceive our form of Government, for it [makes a 
plea to this Court to enlarge, adapt or make legislation 
to fit the present case. 

The Demurrer of These Defendants was Prdperly 

Sustained. ! 

It is evident that as stated in the first and second 
grounds of demurrer (R. 15) the declaration ^locs not 
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of if placed in good faith for value and by an experi¬ 
enced lender as was represented was a dependable and 
reliable criterion and index of market value, one gen¬ 
erally relied upon by purchasers and was so consid¬ 
ered, depended upon and relied upon by plaintiff (R. 
G), without, however, any statement as to what such 
criterion and index indicated as to the relation be¬ 
tween the two; that the deed of trust was not the en¬ 
tire securitv for the loan but there was in addition 
thereto tlie personal collateral guarantee of Harry M. 
Bralove (R. G). As already pointed out neither these 
nor anv other allegations of the declaration constitute 
agency or ratification. The only other ground upon 
which liability could attach because of them would be 
on the doctrine of custom and usage, but the allega¬ 
tions are wholly insufficient for that purpose. 


“A usage or trade custom must, as it is fre¬ 
quently stated, possess the following essentials, 
each of which will be separately discussed: it must 
be ancient, certain and uniform; compulsory; con- 
sisten.t: general; continued; notorious; reason¬ 
able: and not in contravention of law.” 17 Corpus 
Juris 44b. 


“The existence of such a custom as would con¬ 


trol the charter party—that is to say, that would 
be tacitly incorporated in it on the ground that the 
parties must be presumed to have contracted in 
reference to it, and to have had it in mind when 
making the contract, and for that reason be re¬ 
quired to conform to it—must be so ancient, uni¬ 
form, notorious and reasonable that all parties do¬ 
ing business of this kind at the port of Baltimore 
are conclusively presumed to have been acquainted 
with it, and impliedly annex it to the language and 
terms of any contract made which is to be per¬ 
formed at that port. Any usage of such doubtful 


authority as to be known onlv to a few ha 

* 

character.” Continental Pole Company 
sail, C. C. A. 4th Cir. 108 Fed. 882. 


s not this 
v. Bird- 


The participial averment as to an undisclosed de¬ 
tailed statement accompanying the exchange! contract 
to indicate to the plaintiff the number of apartments in 
said building, the condition as to occupancy! and the 
rental and net income (R. 3), the averments that all 
the defendants were informed and were aware that 
the rental statement had been prepared and submitted 
(R. 4), that its representations as to occupancy, rental 
and net income were false, untrue and inaccurate in 
that the building was only partially rented several of 
the apartments stated to be occupied being in fact un¬ 
occupied, a large number of occupants of space being 
only temporarily installed for the purpose of padding 
the showing to deceive plaintiff in regard td income 
being received and to be expected (R. 7), that the in¬ 
come was not sufficient to pay the upkeep, tuxes, in¬ 
terest on first and second trusts and other Charges, 
and although the first trust was in the same overdue 
condition as to non-payment of interest as thd, second 
trust “all due to misrepresentation of defendants as 
to income from said apartment”, the second'instead 
of the first trust was foreclosed (R. 7), are ^lic 4th, 
8th, 9th, 17th, 18th, 19th, 21st, 22nd and 26th grounds 
of demurrer, and are all mere conclusions. 

Xo fact is stated showing that the alleged] rental 
statement was untrue in any particular or tliai either 
of these defendants at any time made or authorized 
anyone to make any representation respecting same 
or the subject matter thereof, or what was the pumber 
of apartments in the building in fact or as represented, 
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what was tin* condition as to occupancy, rental ami 
net income either in fact or as represented. wliat a|>art- 
meats represented to hr occupied were in fact vacant 
or the rental represented to he receiver 1 from the same 
or any of them, how many apartments were occupied 
l»y the so called paddiim' process or the rental repre¬ 
sented to he received t nan the same or 1 l’om any ot 
them, what relation tin* actual rentals ho re to the rep¬ 
resented rentals or what relation tlie “padded** apart 
meats here lo either the uToss or the net rentals 
whether in fact or as repn*sented. The declaration 
does allege that the income t rom the building was in- 
sunicient to pay upkeep, taxes, interest on first and 
second trusts and other charges, luit ihere is no alie¬ 
nation as t<> what they amounted to either separately 
or in the annrenate or the relation between them and 
the income, nor is there anywhere in the declaration 
tin* statement that anyone ever represented that the in¬ 
come was sufficient to pay these items or even what 
anyone did represent tin* income to he. whether nros? 
or net. Not a word is vouchsafed as to what was tin 
“misrepresciitalion of the defendants as to income** 
The declaration does not allege any fact showing 
that either of these defendants was party to any fra ml 
conspiracy, misrepresentation or wroim-doini:, whethei 
in connection wit It the personal guarantee of llralove 
the alleged hypothecation ot second trust notes to tin 
Federal Security & Mortmain* Company, the amioum 
in.u' of the terms of sale and adjustnients by tin* auc¬ 
tioneer. the ottering of the property for sale undet 
1 lie second rather than the first deed of trust, or other- 
wist*. and this is the basis of the bill. ’JOth, *J4th and 

‘Jath grounds t>t* deiniirrt , r. 'Flu* onlv allegations in 

• ^ 

this regard are (a) that Fdmonston and Costello uri*ed 



and induced tin* plaintiff to make* the exchange “upon 
the basis and iisini? the arn'umcnt and representation” 
that the defendant Rust Company, a reputable, ex¬ 
perienced and conservative lending linn, had jplaced a 
first trust loan of $sr>,()()l) as approximately oOlper cent 
of the market or real value ( R. 4). while in fact tin* 
said trust was nol the entire security but there was in 
addition thereto the personal collateral uuarmtee of 
Rralove ( R. (>), and the allegations which have already 
been considered with respeel to the relation Ik 'tween a 
first deed of trusl and markel value- (I*. (J) ; (b) tin* 
allegations with respect to tin* alleged rental sRitement 
a 1 1 *<*a<ly considered, and (e) that the 1 n> 1 es secured by 
the second deed ol trust were hypothecated by jBralove 
and Melneriiey to Federal Security *S: Morl^aii'e Fom- 

panv “not in the usual course of business and for 

.... I 

value but merely to put them in third parties iij pursu¬ 
ance of and in furtherance of the scheme am conni¬ 
vance to defraud and cheat plaintiff" ( R. 7). tl|a1 “all 

1 lie defendant > cons pi red to offer said a pa rl men'll I >u i Id- 

i 

inu' for sale bv claimed default under the second rather 

1 

than the first deed ol trust in furtherance jof said 

scheme and conspiracy authorizing and i ii st moiling tin* 
auctioneer to announce terms of sale and adjustments 
of said first trust in such a way that prospect vc, in¬ 
dependent and disinterested parlies gathered at said 
auction were confused, discouraged and prevented 
from bidding'" ( R. 7-^), and (d) “as a result iof the 
fraud, deceit and conspiracy of the defendants, and 
each of them", plaintiff has lost iis property and bc*en 
damnified. ( R. S) "Idle matters referred to umhj-r sub¬ 
divisions (a) and (b) have already been discussed suf¬ 
ficiently, and tin* allegations under subdivisions (c) 
and (d) are the mere conclusions of tin* pleader under 



16 


principles which have also been considered. What 
were the terms of sale and adjustments which the auc¬ 
tioneer was authorized and instructed to announce? 
How were the prospective bidders confused? How 
were they discouraged? How were they prevented 
from bidding? It is essential that the declaration state 
the facts from which the Court mav itself draw the 
conclusions. It is insufficient that the mere conclu¬ 
sions of the pleader be stated. There is however no 
direct averment that the auctioneer followed such in¬ 
structions. 

The 7th ground is that in so far as Bralove is con¬ 
cerned no fact is alleged showing that he was an owner 
of the Irving Street property or that he joined in the 
contract for exchange or that the defendant Mclnernev 
was his agent with reference to the same. The only 
allegations in that regard are that Mclnernev and Bra- 
love were the owners of the said property and that 
“a certain written contract for exchange of said fee 
simple title to said realties was entered into between 
the said plaintiff and the said John J. Mclnernev act¬ 
ing for himself and as co-owner with and agent for 
Harry M. Bralove’’ (R. 2-3). It is perhaps intended 
to charge that Mclnernev was the record holder of 
the title and Bralove of some undisclosed equitable in¬ 
terest. But in view of the provisions of Sections 1116 
and 1117 of the D. C. Code this is an impossible situa¬ 
tion for the purposes of the present case. But whether 
so or not, the declaration does not so state and the 
Court is not informed how the plaintiff claims Bralove 
to have been an owner. Furthermore, the charge that 
Mclnernev “acted as agent” for Bralove without anv 
claim that he was in fact Bralove’s agent or any dis¬ 
closure of how he so acted or any statement of facts 


constituting agency is not sufficient to charge Bralove. 
If Bralove was an owner, Mclnernev could not have 
acted for him (Mannix v. Hildreth, 2 App. I). C. 259; 
Jones v. Holladay, lb. 279), and it is not alleged that 
Bralove joined in the deed of conveyance of partici¬ 
pated in the consummation of the exchange. 

The statement that the alleged second tru^t 4 ‘was, 
also, without its then knowledge, to securd certain 
notes hypothecated to and owned by the defendant 
Harry M. Bralove in part, for his unknown fo plain¬ 
tiff interest in said apartment property” is too vague, 
uncertain and indefinite. This is the 13th ground of 
demurrer. The declaration nowhere discloses what 
notes were hypothecated to or owned by Bralove or 
what was his supposed interest in the apartment 
property. | 

It is inconceivable what relation to the case is to be 
found in the allegation that within 30 days aftej' March 
20, 1931, the apartment building was sold at a private 
sale to one Isadore Young or his wife (R. 6|), since 
there is no accompanying allegation as to the price or 
terms of such resale, whether it was more or ldss than 
the sum of $5,000, or whether whatever it was jthe fig¬ 
ure was one which would be of any concern to the 
plaintiff. 

While at the bottom of page 7 of the record the 
plaintiff seeks to infer that the default under tlhe sec¬ 
ond trust was not an existing one, this is rathej a dis¬ 
ingenuous inference in view of the context in which 
it appears, namely, “although the first deed of trust 
was in the same overdue condition as to non-payment 
of interest thereon as the second deed of trusli” the 

i 7 

property was offered for sale “by claimed default un¬ 
der the second rather than the first deed of tru^t”. 



IS 


Tlie Motion to Strike was Properly Granted. 

The first and second grounds of the motion to strike 
(R. 19) are that parts of the declaration referred to 
are participial in form and mere evidence. The third 
ground of the motion is that the reference in the dec¬ 
laration to the acts, representations and conduct of 
“the said active defendant John J. Mclnerney” is 
meaningless, no representation or conduct of his being 
anvwhere stated. The fourth ground deals with re- 
citals as to what the plaintiff is informed, believes and 
avers, the fifth as to what the plaintiff was informed, 
the sixth as to a statement made to the plaintiff, and 
the seventh as to what the plaintiff is advised, believes 
and avers. 

Statements as to advice, information and belief are 
proper enough in equity pleadings but unknown to 
pleadings at law. Statements as to information sup¬ 
plied to the plaintiff may in rare instances be proper 
in equity but never at law, and statements in parti¬ 
cipial form are never proper either at law or in equity. 
In pleadings! at law it is always essential that the alle¬ 
gations be positive, unequivocal and direct. 

It is submitted that the judgment below should be 


affirmed. 

Respectfully, 

t 

! 

W. C. Sullivan, 

927 15th Street, N. W., 
Washington, D. C., 
Attorney for Appellees , John J. 
Mclnerney and Harry M. Bralove. 
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3n the (Eourt nf Appeals 

OF THE DISTRICT OF COLUMBIA 

I 

January Term, 1932 


No. 5622 


D. C. LAND AND BUILDING COMPANY, INC. 

A CORPORATION, APPELLANT 

vs. j 

JOHN J. McINERNEY, HARRY M. BRALOVE, 
HARRY L. RUST, SR., GEORGE CALVERT 
BOWIE, H. L. RUST COMPANY, A CORPORA¬ 
TION, WILLIAM M. BRALOVE, MARTIN Mc¬ 
INERNEY,FEDERAL SECURITY ANP MORT¬ 
GAGE COMPANY, A CORPORATION, APPEL¬ 
LEES 


Brief on Behalf of AppelleesWilliamM. Bralove, 
Martin Mclnerney and Federal Security and 
Mortgage Company, a Corporation. 


STATEMENT OF THE CASE 

I 

t 

Appellant plaintiff below seeks to recover for damages 
alleged to have been sustained in the sum of $100,000.00. 

Eight parties are named as appellees (defendants 
below), of which the last three, William M. Bralove, 
Martin Mclnerney and Federal Security and Mortgage 
Company, a corporation, are represented herein by the 
undersigned as attorney, and in whose behalf this brief 
is submitted. j 

It appears from the Amended Declaration, as tp which 
a demurrer was sustained in the court below and which 

199-J—1 | 
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demurrer is the subject of this appeal, that plaintiff was 
the owmer of certain property described in the Amended 
Declaration, and which for brevity is designated herein 
as Tenth Street property; and appellees John J. Mc- 
Inerney and Harry M. Bralove w^ere the owners of 
certain real 'estate designated herein as Irving Street 
property. 

On the 10th day of February, 1927, a written contract 
for the exchange of the two properties was entered into, 
w’hich contract was accompanied by a statement in¬ 
tended to indicate to the appellant the number of apart¬ 
ments in the Irving Street property, the occupancy 
thereof and the net income derived therefrom, and 
further reciting that the same was encumbered by a 
first deed of trust securing the payment of S85,000.00, 
represented by promissory notes dated March 1, 1926, 
due four years thereafter, which appellant agreed to 
assume and pay; that said deed of trust was executed by 
appellee John J. Mclnerney to appellees Harry L. 
Rust and George Calvert Bowie, as Trustees, to secure 
one Pearl D. Clifford; that the said trust w~as caused to 
be prepared, together with the notes, by appellees Rust 
and Bowie, either individually or as agents of appellee 
Rust Company, and the said trust was duly recorded in 
the Office of the Recorder of Deeds on March 6, 1926, in 
Liber 5722 at folio 46. 

It is further alleged that one R. Owen Edmondston 
and one Thomas F. Costello were the brokers who 
represented appellees John J. Mclnerney, Harry M. 
Bralove and Rust Company, and who urged and induced 
appellant to sign the contract and exchange the properties 
at a valuation of SI60,000.00 for the Irving Street 
property upon the basis and representation that appellee 
Rust Company, a reputable lending firm, had placed 
the said loan of $85,000.00 as approximately fifty per 
cent of the market or real value thereof; and that 
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appellees John J. Mclnerney, Harry M. Braloye, H. L. 
Rust Company, Harry L. Rust, Sr. and George Calvert 
Bowie knew and were informed and aware f,hat the 
said negotiations had been entered into, that the con¬ 
tract for the exchange of the properties had tj>een ex¬ 
ecuted, that the rental contract had been prepared and 
submitted, that the deed of trust referred to had been 
executed and placed of record, that the promissory notes 
were outstanding and unpaid, and that the exchange 
of titles had been consummated, and were privy to and 
informed of the acts and representations of the brokers 
referred to; and that H. L. Rust Company, of which 
Harry L. Rust, Sr. and George Calvert Bowie wpre then 
and there officials, acted as rental agents for fhe said 
apartment building, and that the contract of exchange 
was consummated on March 1,1927, at the offices of one 

i 

of the local Title Companies, appellant executing deed 
conveying title to the Tenth Street property, bubject 
to a trust of $30,000.00, assuming and agreeing to pay 
the first deed of trust referred to, and also executing and 
delivering a second deed of trust of the same cfate, to 
secure appellee John J. Mclnerney in the sum yf $21,- 
250.00, also secured by said Irving Street property, to 
appellees William M. Bralove and Martin Mclnerney, as 
trustees, brothers, respectively of appellees Hatry M. 
Bralove and John J. Mclnerney; said trust recorded 
among the Land Records of the District of Colombia, 
and which said trust appellant further states wap also, 
without its then knowledge, to secure certain notes 
hypothecated to and owned by appellee Harry M. 
Bralove in part, for his then unknowm to appellant 
interest in said property. 

It further appears that on March 20, 1931, fouij years 
and more since the transaction was concluded, the 
Trustees (appellees) Bralove and Mclnerney, at tfie re¬ 
quest of appellee Federal Security and Mortgage Com- 



4 


panv, Inc., for default on part of appellant sold at fore¬ 
closure the Irving Street property at public auction for 
$5,000.00 cash, subject to the first deed of trust for 
$85,000.00, to one Morris Gewirz, secretary of appellee 
Federal Security and Mortgage Company, Inc., who was 
the only bidder at the auction, and while it was believed 
by appellant that the said appellee Mortgage Company 
was the holder of the notes, the said Gewirz directed the 
auctioneer to record the sale as being made to one 
Elizabeth A. LaCroix, an employee of appellee Mortgage 
Company; and further, that the said LaCroix was a 
person if insufficient wealth or credit standing to enable 
her to acquire from her own means that amount of 
money or the property. Appellant believes that the 
said LaCroix was agent for and held title for the benefit 
of appellee Mortgage Company, and in part for he 
benefit of appellees Harry M. Bralove and John J. 
Mclnernev; and further, that a month following said sale 
the property was conveyed, to one Isadore Young and 
wife. 

Appellant gives as a further ground for its cause of 
action that a first deed of trust recorded against realty 
in the District of Columbia was a dependable and reliable 
criterion and index of market value, and one generally 
relied upon by purchasers, and further, that Pearl D. 
Clifford, hereinbefore named was not in fact the real 
lender of the moneys secured by the trust of $85,000.00, 
was a fictitious lender and salaried employee in the offices 
of appellee Rust Company, and was not possessed in her 
own right of such sums of money to lend and did not in 
fact advance the money, but said money was advanced 
by appellee Rust Company; and further, that the 
$85,000.00 loan secured by a trust of record as aforesaid 
was not the entire security, but the said loan was also 
based on a personal collateral guarantee of the notes by 
appellee Harry M. Bralove, the latter being then an 
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individual of large means and having large property- 
interests; the existence of the said guarantee Appellant 
did not learn of until the 15th day of September, 1930, 
when it applied to appellee Rust Company for a! renewal 
and extension of the $85,000.00 loan, which the latter 
declined to grant without a curtail, stating that!in addi¬ 
tion to the original security a separate, undivulged 
guarantee was given by the appellee Harry M. Bralove, 
and that appellee Rust stated to appellant that said 
premises did not justify a trust of more than $65,000.00; 
appellant further alleges that representations piade to 
it concerning the occupancy, rental and net income from 
the apartment building induced it to make the exchange, 
as it believed the same to be true but subsequently found 
them to be false, untrue, inaccurate, and known by 
appellees John J. Mclnerney, Harry M. Braloye, Rust 
Company, Harry L. Rust, Sr. and George Calvert 
Bowie. 

Appellant charges bad faith with respect to this 
rental and occupancy statement, and that the same was 
intended to deceive appellant. 

It is to be observed that nowhere in the Amended 
Declaration did appellant complain of the alleged decep¬ 
tion growing out of the rental contract until the jiling of 
the Declaration in this cause, more than four years after 
the transaction was entered into. 

Appellant further complains that notes secured by the 
second deed of trust were hypothecated by appellees 
Harry M. Bralove and John J. Mclnerney to appellee 
Federal Security and Mortgage Company, Inc., not in 
the usual course of business and for value, but merely to 
put them in third parties in furtherance of a scheme to 
defraud appellant. 

It is further complained by appellant that although 
the first deed of trust was in the same overdue condi¬ 
tion as the second deed of trust, nevertheless all of the 



amounts to nothing more than a statement of 
the conclusion of law and gives to the adverse 
party no information as to the facts upon which 
that conclusion is based. 7 ’ 

Schell vs. Alston (C. C.) 149 F. 439, 441; 

Celia vs. Brown (C. C. A.) 144 F. 742, 754; 

Marquez vs. Frisbie, 101 U. S. 473, 478. 

In the case of Friedlander vs. Rapley, 38 App. D. C. 
208, the Court emphasized the rule with regard to con¬ 
clusions of the pleader, and stated: 

“The averment that defendant ‘by his agent 
(acting and within the scope of the duties of his 
employment) 7 assaulted and beat the plaintiff, is 
not the statement of any fact showing that 
Fowler, in making the assault, was the agent of 
the defendant, charged with the conduct of any 
matter that would make the principal responsible 
for either his authorized or unauthorized acts 
done in the course of his employment, but a 
mere conclusion of law. 77 

Ambler vs. Choteau, 107 U. S. 586, 591. 

2. On (Rec. 7), commencing on the ninth line from 
the bottom it is alleged that 

“although the first deed of trust was in the same 
overdue condition as to non-payment of interest 
thereon as the second deed of trust, all due to the 
misrepresentation of defendants as to income from 
said apartment, nevertheless all the defendants 
conspired to offer said apartment building for 
sale, but claimed default under the second rather 
that the first and subject to said first “deed of 
trust. 77 

It is submitted that this action in selecting the second 
instead of the first deed of trust for the purpose of 
foreclosure shows no bad faith whatsoever, but, on the 




as it is a matter of general knowledge that the expense 
incurred in the foreclosure of a second deed of trust 

. - ■. ... ,. ■ ... . - . i 

secured for an amount equal to about one-fourth of the 
first deed of trust is substantially less than if! the first 
trust were foreclosed. This action on the part of appel¬ 
lees should accordingly be commended rather than 


condemned, as alleged in the said Amended Declaration. 

3. On (Rec. 5) is set forth that appellee | Federal 
Security and Mortgage Company, Inc., (the lawful holder 
of the second trust notes) sold the Irving Street property 
for the sum of $5,000.00 cash, subject to said first deed 
of trust, to Morris Gewirz, secretary of said defendant 
appellee, who made the sole bid at the said auction in 
said sum, the said Gewirz directing the auctioneer to 
record the sale as being made to one Elizabeth A. 
LaCroix, stenographer in the employ of said defendant 
appellee corporation. Regarding this alleged public 
sale, it should be noted that the $5,000.00 was only a 
part of the consideration, as the property was acquired 
subject to the first trust of $85,000.00, making a total of 
$90,000.00 , in addition to probable unpaid interest and 
taxes and expense of sale. It is a matter of common 
knowledge that in March of 1931 values of real estate 
had been greatly depreciated, and therefore the sale at 
the price stated was no evidence whatever of bad faith 
on the part of any one. . j 

With reference to the fact that the said Gewirz was 

j. 

the sole bidder at auction, it is a well-known rule that 
one bid is sufficient to justify a legal sale where there is 
no fraud or collusion concerning the same, which were the 
conditions surrounding the sale referred to. | 

In Smith vs. Black, 115 U. S. 308, 315, and in Richards' 
vs. Holmes, 18 How. 143, it is decided that the Creditor 
for whose benefit the sale was made has a right to bid 



amounts to nothing more than a statement of 
the conclusion of law and gives to the adverse 
party no information as to title facts upon which 
that conclusion is based.” 

Schell vs. Alston (C. C.) 149 F. 439, 441; 

Celia t*. Brown (C. C. A.) 144 F. 742, 754; 

Marquez vs. Frisbie, 101 U. S. 473, 478. 

In the case of Friedlander vs. Rapley, 38 App. D. C. 
208, the Court emphasized the rule with regard to con¬ 
clusions of the pleader, and stated: 

“The averment that defendant ‘by his agent 
(acting and within the scope of the duties of his 
employment) 7 assaulted and beat the plaintiff, is 
not the statement of any fact showing that 
Fowler, in making the assault, was the agent of 
the defendant, charged with the conduct of any 
matter that would make the principal responsible 
for either his authorized or unauthorized acts 
done in the course of his employment, but a 
mere conclusion of law. 77 

Ambler vs. Choteau, 107 U. S. 586, 591. 

2. On (Rec. 7), commencing on the ninth line from 
the bottom it is alleged that 

“although the first deed of trust was in the same 
overdue condition as to non-payment of interest 
thereon as the second deed of trust, all due to the 
misrepresentation of defendants as to income from 
said apartment, nevertheless all the defendants 
conspired to offer said apartment building for 
sale, but claimed default under the second rather 
that the first and subject to said first "deed of 
trust. 77 

It is submitted that this action in selecting the second 
instead of the first deed of trust for the purpose of 
foreclosure shows no bad faith whatsoever, but, on the 


contrary, was for the advantage of all parties m interest; 


as it is a matter of general knowledge that the expense 
incurred in the foreclosure of a second deed of trust : ! 

, . x - . , ! 

secured for an amount equal to about one-fourth of the 
first deed of trust is substantially less than if 
trust were foreclosed. This action on the part 
lees should accordingly be commended rather than 
condemned, as alleged in the said Amended Declaration. 

3. On (Rec. 5) is set forth that appellee Federal 
Security and Mortgage Company, Inc., (the lawful holder 
of the second trust notes) sold the Irving Street property 
for the sum of $5,000.00 cash, subject to said first deed 
of trust, to Morris Gewirz, secretary of said defendant 
appellee, who made the sole bid at the said auction in 
said sum, the said Gewirz directing the auctioneer to 
record the sale as being made to one Elizabeth A. 
LaCroix, stenographer in the employ of said defendant 
appellee corporation. Regarding this alleged public 
sale, it should be noted that the $5,000.00 was only a 
part of the consideration, as the property was acquired 
subject to the first trust of $ 85,000.00, making ^ total of 
$90,000,00, in addition to probable unpaid interest and 
taxes and expense of sale. It is a matter of common 
knowledge that in March of 1931 values of real estate 
had been greatly depreciated, and therefore the sale at 
the price stated was no evidence whatever of bad faith 
on the part of any one. . j 

With reference to the fact that the said Gewirz was 
the sole bidder at auction, it is a well-known ride that 
one bid is sufficient to justify a legal sale where! there is 
no fraud or collusion concerning the same, which were the 
conditions surrounding the sale referred to. 

In Smith vs. Black, 115 U. S. 308, 315, and in Richards 
vs. Holmes, 18 How. 143, it is decided that the jereditor 
for whose benefit the sale was made has a right to bid 


- 


gffl. 


the first 




of appel- 


w , -M-T 
- ' 




which applies in the instant case was considered in Keyes 
vs. Little York Gold Washing & Water Go., 53 Gal. 
724 and Dickey vs. Willis, 215 Mass. 292, in which it was 
held that 

“plaintiff cannot in the same action prosecute 
two or more defendants for distinct torts which 
were committed by different defendants inde¬ 
pendently of and not in connection with each 
other; although the tort which was committed 
by one defendant united with the consequence 
of the tort which was committed by the other, 
because in such case the one defendant cannot 
be made liable for the consequence of the tort 
of the other.” 

Sale by Federal Security and Mortgage Company was 
far remote from transaction four years previously 
between the other appellees. 

7. Speaking for appellees William M. Bralove, Martin 
Mclnemey and Federal Security and Mortgage Com¬ 
pany, Inc., it is fair to state that counsel has no desire 
to interpose a defense in behalf of the other five appel¬ 
lees, as the latter are represented by counsel who will 
adequately take care of their interests; and as to them 
it is contended by the undersigned counsel that no 
actionable wrong has been committed. It should be 
observed, however, that the several attacks made upon 
the said first five appellees in the case cover a period 
commencing February 10, 1927, when the contract was 
entered into for the exchange of the two properties in 
suit, at which time appellees William M. Bralove and 
Martin Mclnemey were named as Trustees in the second 
deed of trust, formal parties merely, who had no other 
interest in the transactions and were called upon solely 
to administer the trust securing the said $21,250.00, 
and not until March 20, 1931 is appellee Federal Se¬ 
curity Mortage Company, Inc. brought into the con- 



contrary, was for the advantage of all parties in interest, 
as it is a matter of general knowledge that the expense 
incurred in the foreclosure of a second deed of trust 
secured for an amount equal to about one-fourth of the 
first deed of trust is substantially less than if the first 
trust were foreclosed. This action on the part of appel¬ 
lees should accordingly be commended rather than 
condemned, as alleged in the said Amended Declaration. 

3. On (Rec. 5) is set forth that appellee Federal 
Security and Mortgage Company, Inc., (the lawful holder 
of the second trust notes) sold the Irving Street property 
for the sum of $5,000.00 cash, subject to said first deed 
of trust, to Morris Gewirz, secretary of said defendant 
appellee, who made the sole bid at the said auction in 
said sum, the said Gewirz directing the auctioneer to 
record the sale as being made to one Elizabeth A. 
LaCroix, stenographer in the employ of said defendant 
appellee corporation. Regarding this alleged public 
sale, it should be noted that the $5,000.00 was only a 
part of the consideration, as the property was acquired 
subject to the first trust of $85,000.00, making a total of 
$90,000.00 , in addition to probable unpaid interest and 
taxes and expense of sale. It is a matter of common 
knowledge that in March of 1931 values of real estate 
had been greatly depreciated, and therefore the! sale at 
the price stated was no evidence whatever of bad faith 
on the part of any one. . I 
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With reference to the fact that the said Gewirz was 
the sole bidder at auction, it is a well-known rule that 
one bid is sufficient to justify a legal sale where there is 
no fraud or collusion concerning the same, which were the 
conditions surrounding the sale referred to. 

In Smith vs. Black, 115 U. S. 308, 315, and in Richards 
vs. Holmes, 18 How. 143, it is decided that the creditor 
for whose benefit the sale was made has a right to bid 



in the property at such sale; and in 19 R. C. L., Sec. 
430, it is stated that 

“The rule is well established everywhere that 
anything done by the parties to the sale calculated 
to keep bidders away or prevent competition 
renders the sale void, but if a full and fair oppor¬ 
tunity is given to bidders at a trustees’ sale to 
participate therein and there is no collusion, the 
requirement as to competition is fulfilled. The 
person selling is not, when the sale is otherwise 
regular, required to make any personal effort to 
procure the attendance of bidders. Furthermore, 
the presence and participation of more than one 
bidder, when proper and legal notice has been 
given thereof, are not necessary to a legal sale. 
It is sufficient if the public has been fully advised 
of the sale by legal publication of notice and has 
the right and opportunity to attend and bid.” 

Bailey vs. Hendrickson, 25 N. D. 500. 

4. The allegation that the property was bought in 
in the name of an employee of the real party in interest 
is not subject to criticism, as it is a very usual practice 
for real estate to be acquired in this manner, and when 
good faith prevails and no element of fraud enters into 
it, the sale in this manner is entirely regular and law- 
full. 

5. It will be observed that in this case the wrongs 
complained of took place in 1927, and it was not until 
four years later that appellees William M. Bralove, 
Martin Mclnemey, and Federal Security and Mortgage 
Company, Inc., were brought into the case, the Mortgage 
Company as holder of the second trust notes upon 
which the foreclosure sale took place, and nothing has 
been shown that they either jointly or severally had any 
part in the transactions alleged as fraud in the Amended 
Declaration, either previously or since. 

6. The rule with respect to misjoinder of parties 


therefore 
decision. 

Gardner vs. Preston, 2 Day (Conn.) 205, 2 Am. Dec. 
91 concerns the recommendation by the defendants of a 
man, a bankrupt of ruined reputation, to several mer¬ 
chants in Boston as a man of large property and safely 
to be trusted, and it was shown that their concurrence 
in the same representations was at the same ti|me and 
apparently for the same purpose and conduced to 
evince the combination alleged. J 

In the instant case the actions of the several appellees r 
being separate and distinct, and happening several years 
apart, should distinguish said instant case from the case 
above cited. | 

Doremus vs. Hennessy, 176 Ill. 608. 

The conspiracy discussed in this case is not analogous 
to the case at bar. j 

Purington vs. Hinchliff, 219 Ill. 159. 

To the same effect the above case, which held in 
substance that an agreement between a brick manu¬ 
facturers’ association, a bui!ders , association and a 
bricklayers’ union that they would not use, purchase or 
lay brick made by any persons who do not subscribe to 
the rules of the builders’ association, for the unlawful 
purpose of injuring the business of such ‘persons, is 
illegal, and the parties thereto are liable for damages for 
all acts done pursuant thereto resulting in loss to the 
boycotted persons. 

Metcalfe vs. Conner, 15/16 Ky. 370. 

Judgment reversed, because the inferior Court had 
instructed the jury, that besetting or going into a man’s 
house, armed with clubs or other weapons, in a threaten¬ 
ing manner, was an assault in law. To make lying in 
wait for a man, or besetting his house, an assart, it: 
must be with an intention to beat him, or use personal 
violence to him: and this intention is not a matter of" 


should have no consideration in 


final 


law, but a matter of fact to be determined by the jury. 

This was an action of trespass, assault and battery 
brought by Conner against Metcalfe and others. At 
the trial it was proved that on the day the assault and 
battery are charged to have been committed, the de¬ 
fendants agreed to go to the house of the plaintiff to 
assist defendant to take from the house of the plaintiff 
an idiot person who had been carried by the plaintiff 
from the house of another. 

No application to the facts in the instant case. 
Page vs. Parker, 43 N, H. 363. 

This case can be readily distinguished from the one 
at bar, as it appears from the facts that three persons 
conspired together to cheat and defraud the plaintiff 
by selling him at a price in excess of its value two- 
thirds of a certain property; that two deeds were de¬ 
livered, one executed October 2, 1856, and the other 
October 4, 1856, and that the material representations 
were made by one Parker and Reding to Page, and that 
Reding, although he received a deed of one-third of the 
property and represented himself to Page as a joint 
purchaser with him, was in fact assisting the Parkers 
to make a trade and paid no money for this third, and 
that Page knew nothing of the real position of Reding 
in the transaction; representing that the property was 
worth $25,000.00 and a great bargain at $15,000, but 
concealing from Page the material facts that they were 
actually selling the premises at $10,000.00. The jury 
returned against the defendants their verdict for $10,- 
800.72. The defendants moved to set the same aside for 
a new trial, for the causes assigned. They also moved 
an arrest of judgment on account of the insufficiency of 
the plaintiff’s declaration, and the questions of law 
were reserved. 

The facts in the above case show that the conspiracy 
was entered into between the parties at about the same 



time. 


and a new trial granted. 

Patch Mfg. Co. vs. Protection Lodge, 77 Vt. 294. 


In this case it was shown that five of ten members of 
defendant lodge whose names were signed to a written 
communication to plaintiff, relative to the settlement 
of defendant’s demands, and purporting to emanate 
from a committee of defendant, and bearing the impress 
of its seal, subsequently called upon plaintiff in illation 
to the strike brought about by the defendant; was 
proper for the jury to consider in connection j with a 
denial of these men that they signed the paper pr were 
authorized by the defendant to sign it. And the fact 
of a common design existing between different associa¬ 
tions with which the defendant is alleged to have con¬ 
spired makes the records of the other associations the 
records of the defendant, provided the conspiracy is 
established. 

The facts do not fit the instant case, because no 
conspiracy is established, and certainly the sale several 
years afterwards by the three defendants appellees 
William M. Bralove, Martin Mclnemey, and Federal 
Security Mid Mortgage Company, Inc., cannot be con¬ 
strued as having any connection whatever with the 
original transaction entered into four years before. 
Medbury vs. Watson, 6 Met. 246. i 

The facts in this case appear to be that if one makes a 
representation which is not true, and another, acting 
upon the faith of its being true, is injured by it, he has 
his remedy against the party so making the false repre¬ 
sentation; and further, that where two or more are 
deceived or injured in the purchase of real estate for 
partnership purposes, by the false and fraudulent 
affirmations of a third person which are actionable; they 
may join in an action against him to recover damages 
for the deceit and injury. 

The above case can readily be distinguished from 












the case at bar, as neither in fact nor in principle is it 
analogous thereto. 

Northrop vs. Hill, 57 N. Y. 351. 

In this case it was held 

“plaintiff alleged that he was induced to purchase 
certain premises by means of fraudulent repre¬ 
sentations on the part of defendant, who held a 
mortgage thereon, that there was no other 
encumbrance, when, in fact, there was, to de¬ 
fendant's knowledge, another mortgage upon 
the premises. This action to recover damages 
for fraud was brought more than six years after 
the discovery of the fraud, but within six years 
of an eviction under title acquired by foreclosure 
of such other mortgage. Held, that the cause of 
action arose immediately on the purchase, and 
the action was barred by the statue of limita¬ 
tions.." 

This case is so dissimilar, both in fact and analogy, 
that it should have no bearing upon the consideration of 
the case at bar. 

Tucker vs. Hyatt, 151 Ind. 332. 

This was an action of breach of promise to marry* 
Does not fit the facts in the instant case. 

Dayton vs. Kidder, 105 Ill. Apps. 107. 

This case goes into the doctrine of caveat emptor as 
applied to sales of personal property, and also that 
standing by and hearing an auctioneer making a false 
statement concerning property, without correcting him, 
constitutes an acquiescence on the vendor's part in the 
false statement made by the auctioneer, and is an 
active fraucL 

Does not fit the facts in the instant case. 

Foster vs. Trenary (cited by appellant as Forster vs. 
Frenary), 65 Iowa 620. 

This case deals with the sale of a patent right, and 
that where a third party accompanied the vendor and 
made certain statements in the presence of the vendor to 




the vendee, in relation to the utility of the! patent 


MM 


device, it was held that such statements were binding 
upon the vendor and properly admitted in evidence. 

j i _i_ a j__a _i_ a _ it . 0 _j l • ii . 


upon the vendor and properly admitted in evi4ence. 


Good law, but does not apply to the facts in the 


present case. | 

Case vs. Edney, 26 N. C. 93. ' 

In this case it was held that where one has given a 
deed of trust on his property, to be sold for the benefit 
of his creditors, and they have neither released their 
claim on him nor assented to the deed, he has such an 
interest in the sale of the property that if, at j a sale 
made by his trustee, he stands by and sees the property 
sold in which he knows there is a latent defect and does 
not disclose it, he makes himself liable to the purchaser 
in an action for deceit. ! 






Good law, but does not fit the facts in the instant case. 
Fountain Spring Park Co. vs. Roberts, 92 Wis. 345. 

1. The promoters of a corporation are accountable 
to it for any profits which they may receive from a 
violation of their duty as such. 

2. Where the promoters of a corporation organize 
to purchase a certain tract of land, by false representa¬ 
tions as to the price to be paid therefor, obtained from 
the corporation for themselves a sum of money in excess 
of the price actually paid, other persons who, by agree¬ 
ment with such promoters and with the knowledge of. 
the facts, aided them in carrying out the scheme and 
received a portion of the profits thereof, are equally 
liable with such promoters to the defrauded corpora¬ 
tion, even though they had no dealings directly with it 
or its members, and occupied no fiduciary relation, 
strictly so called, to them, and did not personally know 
that any misrepresentations were made. 

The facts and principles involved in this case differ 
from the case at bar. 

Zinc Carbonate Co. vs. Shullsburg First Nat. Bank, 


103 Wis. 125. 


If several persons unite to promote the organization 
of a corporation and thereafter defraud it out of its 
assets for their benefit, part of the scheme being that 
some of the promoters shall be the active parties and 
take stock in and become officers and obtain control of 
the corporation, and thereafter while ostensibly acting 
in its interests carry out the fraud, and the scheme be 
fully consummated, one of the conspirators being a 
corporation, all are equally liable to make good to the 
defrauded corporation the loss caused to it, without 
reference to how the fruits of the fraud may have been 
divided, and an action will lie in the name of the in¬ 
jured corporation against the wrongdoers to compel an 
accounting of their ill-gotten gains and restitution 
thereof. 

Likewise should not be considered in decision of the 
instant case. 

26 C. J. 


This citation is incomplete as not giving the page of 
the volume. It is assumed that counsel intended the 
text under the head of “Fraud”, commencing at 1071 
of that volume, and as these general propositions are 
well known, it seems unnecessary to reply to the refer¬ 
ences made, no cases being cited thereunder. 

Comment on page 7 of appellant’s brief, concerning 
the many adroit, festering and putrid real estate trans¬ 
actions which have been turned up to the moral sun¬ 
light in the District .of Columbia disseminates a word 
of caution which should not be overlooked, but it is 
submitted none of these adjectives is fairly applicable 
to the transactions set forth in the case at bar. 

With reference to the Maryland Act of 1846, chapter 
271, to the effect that “no mortgage shall be valid except 
as between the parties thereto, unless there be endorsed 
thereon, on oath or affirmation of the mortgage, that 
the consideration in said mortgage is true and bona fide 
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as therein set forth,” the observation made by counsel 
would be entitled to consideration in the instant case 
were such an Act in force in the District of Columbia. 


In the absence of the same, however, the statute has no 
application. 

On page 8 of appellant’s brief reference is made to 
Equity Rule 71, which provides for the investment of 
funds by fiduciaries, as a very wholesome provision, but 
the class of persons intended to come under the pro¬ 
visions of this Rule would not include the appellees in 
the instant case, and therefore the Ride has no bearing 
on the subject in controversy. 

Under the heading of “Motion to Strike” in appellant’s 
brief, reference is made to the allegation that the Bra- 
loves and the Mclnemeys are, respectively, brothers. 
Such is probably a correct statement of the relationship, 
but how does this affect the legal questions inyolved? 
It is quite frequent that parties in interest name their 
brothers or other near relatives as Trustees, .with whose 
fidelity they are usually better acquainted than that of 
non-relatives, besides which, appellant is estopped at 
this time, several years after the transaction, to [set up 
such a defense, having acquiesced therein at the time of 
the appointment of the brothers as Trustees. 

It is stated that appellee, Federal Security and Mort¬ 
gage Company, Inc., was not the holder of the nptes in 
due course. There are no facts in the Amended Declara¬ 
tion upon which to base this statement. It is simply a 
conclusion, couched in ordinary legal phraseology, and 
should therefore not be considered in deciding the in¬ 
stant case. Street vs. Maddux, et al. supra. 

Appellant refers to the allegation that the bidding was 
thwarted and that the sale was irregular, improper and 
illegal. This criticism is not supported by fact and is 
hereinbefore more fully discussed. 

Counsel for appellant states that William M. Bralove 
and Martin Mclnemey are not nominal parties, and 
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If several persons unite to promote the organization 
of a corporation and thereafter defraud it out of its 
assets for their benefit, part of the scheme being that 
some of the promoters shall be the active parties and 
take stock in and become officers and obtain control of 
the corporation, and thereafter while ostensibly acting 
in its interests carry out the fraud, and the scheme be 
fully consummated, one of the conspirators being a 
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jured corporation against the wrongdoers to compel an 
accounting of their ill-gotten gains ’ and restitution 
thereof. 


Likewise should not be considered in decision of the 
instant case. 

26 C. J. 


This citation is incomplete as not giving the page of 
the volume. It is assumed that counsel intended the 
text under the head of “Fraud”, commencing at 1071 
of that volume, and as these general propositions are 
well known, it seems unnecessary to reply to the refer¬ 
ences made, no cases being cited thereunder. 

Comment on page 7 of appellant’s brief, concerning 
the many adroit, festering and putrid real estate trans¬ 
actions which have been turned up to the moral sun¬ 
light in the District of Columbia disseminates a word 
of caution which should not be overlooked, but it is 
submitted none of these adjectives is fairly applicable 
to the transactions set forth in the case at bar. 

With reference to the Maryland Act of 1846, chapter 
271, to the effect that “no mortgage shall be valid except 
as between the parties thereto, unless there be endorsed 
thereon, on oath or affirmation of the mortgage, that 
the consideration in said mortgage is true and bona fide 



as therein set forth,” the observation made by counsel 
would be entitled to consideration in the instant case 
were such an Act in force in the District of Columbia. 
In the absence of the same, however, the statute has no 
application. | 

On page 8 of appellant’s brief reference is made to 
Equity Rule 71, which provides for the investinent of 
funds by fiduciaries, as a very wholesome provision, but 
the class of persons intended to come under the pro¬ 
visions of this Rule would not include the appellees in 
the instant case, and therefore the Rule has no bearing 
on the subject in controversy. ] 

Under the heading of “Motion to Strike” in appellant’s 
brief, reference is made to the allegation that the Bra- 
loves and the Mclnemeys are, respectively, brothers. 
Such is probably a correct statement of the relationship, 
but how does this affect the legal questions involved? 
It is quite frequent that parties in interest name then- 
brothers or other near relatives as Trustees, .with whose 
fidelity they are usually better acquainted than that of 
non-relatives, besides which, appellant is estopped at 
this time, several years after the transaction, to set up 
such a defense, having acquiesced therein at the time of 
the appointment of the brothers as Trustees. 

It is stated that appellee, Federal Security and Mort¬ 
gage Company, Inc., was not the holder of the notes in 
due course. There are no facts in the Amended Declara¬ 
tion upon which to base this statement. It is simply a 
conclusion, couched in ordinary legal phraseology, and 
should therefore not be considered in deciding the in¬ 
stant case. Street vs. Maddux, et al. supra. 

Appellant refers to the allegation that the bidding was 
thwarted and that the sale was irregular, improper and 
illegal. This criticism is not supported by fact and is 
hereinbefore more fully discussed. 

Counsel for appellant states that William M. Bralove 
and Martin Mclnemey are not nominal parties, and 
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that a deduction to the contrary is unsound, because 
they were brothers of the other two defendants and 
Trustees under the second deed of trust. Again may I 
repeat that this relationship does not take them out of 
the category of “nominal” parties. 

The question of laches is criticised by counsel, but 
the dates given in the criticism do not concur with 
those dates in the Amended Declaration upon which 
the charge of laches was made, in that the original con¬ 
tract was entered into more than four years prior to the 
date of the foreclosure sale by appellee Federal Security 
and Mortgage Company, Inc. 

The other observations of counsel, it is submitted, 
have so little relevance to the real facts in the case that 
further reference to them would constitute simply a 
repetition of previous observations herein. 

The concluding paragraph of appellants brief, refer- 
ting to the woe of the poor, deluded and denuded 
appellants, may be regarded as a timely word of warn¬ 
ing, but it has no application to the judicial functions 
of the Government and should be relegated to the 
legislative branch for the remedial statutes which, 
according to the views of counsel, are wanting in the 
District of Columbia. 

Appellees represented by the undersigned submit the 
questions invo.lved under a reasonable interpretation of 
the facts and construction of law, and should accord¬ 
ingly be settled in favor of appellees. Such action on 
the part of this Honorable Court would result in har¬ 
mony with appelees’ hope, by an affirmance of the 
judgment in the Court below in sustaining the demurrer. 

All of which is respectfully submitted. 

MAURICE D. ROSENBERG, 
Attorney for Appellees William M. i 
Bralove , Martin Mclnemey and Fed¬ 
eral Security and Mortgage Company, 
Inc. .... . - 
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I. 

Statement of Case. 

. The amended declaration avers that on February 10, 
1927, and prior thereto, the appellant (hereinafter re¬ 
ferred to as plaintiff) was the owner in fee simple of 
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Lots 823 and 824 in Square 345 in the City of Washing¬ 
ton, improved by three brick buildings known as and 
being numbers 724, 726 and 728 10th Street Northwest, 
of the fair market value of, to wit, $80,000, plaintiff’s 
equity therein then being, to wit, $50,000 at that time 
(R. p. 2). 

That on said date, and prior thereto, the defendants 
John J. Mclnerney and Harry M. Bralove, were the 
owners of a four story brick apartment building, situ¬ 
ate in the District of Columbia known as 1473 Irving 
Street Northwest (the legal title to which being ap¬ 
parently in the defendant John J. Mclnerney), subject 
to a first deed of trust thereon to the defendants Rust 
and Bowie, as trustees, dated March 1, 1926, executed 
by the defendant, John J. Mclnerney, unmarried, and 
recorded March 6, 1926, among the Land Records of 
the District of Columbia, to secure the payment of the 
sum of $85,000, evidenced by 57 notes of even date with 
said deed of trust, payable four years after date, to the 
order of one Pearl D. Clifford (R. p. 3). 

That on said February 10,1927, the plaintiff entered 
into a certain exchange contract with the defendant, 
John J. Mclnerney, which was consummated on. March 
1, 1927, at the office of the Real Estate and Columbia 
Title Insurance Companies, whereby the plaintiff 
agreed to exchange his equity in its said property, 
known as premises 724, 726 and 728 10th Street North¬ 
west, for said apartment building known as 1473 Irving 
Street, subject to said first deed of trust to secure 
$85,000 due in four years, with interest at the rate of 
6 V 2 per cent per annum, payable semi-annually, which 
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plaintiff agreed to assume and pay; that said exchange 
contract “as to said 1473 Irving Street, being Accom¬ 
panied by a certain detailed statement intended! to in¬ 
dicate, and indicating to the plaintiff the number of 
apartments in said building, the condition as to occu¬ 
pancy thereof, and the rental and net income ^here¬ 
from’ ’ (R. pp. 3, 4). I 

That “the defendant, H. L. Rust Company, of fwhich 
Harry L. Rust, Sr., and George Calvert Bowie were 
then and there officials, were, prior to and after the exe¬ 
cution of said contract rental agents for said apartment 
building, executing leases with tenants thereof, col¬ 
lecting rentals, making repairs, supplying accessories, 
fully managing said apartment, and doing all acts and 
things which would acquaint them with the occupancy 
or lack of occupancy of said apartment building, its 
net rental and net income” (R. p. 4). 

That said first deed of trust executed by the defend¬ 
ant John J. Mclnerney to the defendants Rust; and 
Bowie, as trustees, was to secure a fictitious lende^, one 
Pearl D. Clifford, a salaried employee in the office of 
the H. L. Rust Company, but possessed in her own 
right of no such sums of money to lend and whq did 
not advance said money—that the said money was a 
fund owned and advanced by the defendant H. L. bust 
Company (R. p. 6); and that said deed of trust was 
caused to be prepared, together with a series df 57 
notes of even date, in said sum of $85,000, by th^ de¬ 
fendants, Rust and Bowie, either individually dr as 
agents for the defendant H. L. Rust Company, an<|l the 
said deed of trust was by the said Rust and Bowi^, or 

2 k 
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their agents, recorded in the office of the Recorder of 
Deeds of the District of Columbia, on March 6, 1926, 
for the purpose of giving notice of its existence and 
effect to the public generally, including the plaintiff 
(R. p. 3). 

That in the negotiations for the exchange of said 
properties ‘‘one R. Owen Edmonston and one Thomas 
F. Costello, the brokers who represented the defend¬ 
ants, John J, Mclnerney and Harry M. Bralove and 
H. L. Rust Company, urged and induced the plaintiff to 
sign said contract and to exchange said properties at 
an alleged valuation of $160,000 for said apartment 
building, upon the basis and using the argument and 
representation that the defendant H. L. Rust Company, 
a reputable, experienced and conservative lending firm, 
had placed said loan of $85,000 as approximately 50 
per cent of the market or real value thereof ” (R. p. 4). 

That on, to wit, the 15th day of September, 1930, 
plaintiff applied to the defendant H. L. Rust Company 
for an extension of said loan of $85,000, and was in¬ 
formed by the defendant Rust that said loan would not 
be extended without a large curtail for the reason that 
the original loan of March 1, 1926, was not secured on 
the property alone, but there was in addition thereto a 
separate, secret and undivulged guarantee thereunto 
by the defendant, Harry M. Bralove, and that the said 
defendant Rust then and there stated to the plaintiff, 
its officers and agents, that said premises would not and 
did not when placed justify a first trust of more than 
$65,000; and that the plaintiff did not know until said 
date of the existence of said personal collateral guar¬ 
antee of the said 57 notes by the defendant Harry M. 


Bralove, then an individual of large means having large 
property interests and enjoying good financial credit 

(R. pp. 6, 7). 7 

That because of default in the payment of the inter¬ 
est due under the second deed of trust placed i^pon the 
property at the time of the consummation of the ex¬ 
change contract, the apartment property was adver¬ 
tised and sold under the second deed of trust; and not¬ 
withstanding the first deed of trust was in the same 
overdue condition as to non-payment of interest thereon 
as the second deed of trust, nevertheless, “all of the 
defendants conspired to offer said apartment bfiilding 
for sale by claimed default under the second rather than 
the first deed of trust, and subject to said first deed of 
trust”, and that all of said defendants, “in furtherance 
of. said schemes and conspiracy, authorizing apd in¬ 
structing the auctioneer to announce terms 0f sale 
and adjustments of said first trust in such a way 
that prospective, independent and disinterested parties 
gathered at said auction were confused, discoiiraged 
and prevented from bidding; and plaintiff says that it 
is advised, believes and accordingly avers that said 
public auction, arranged, ordered, directed and con¬ 
ducted as hereinabove set forth, was not a fair, proper 
and legal public auction” (R. pp. 7, 8). 

II. 

ARGUMENT. j 

I 

(1) As to Civil Conspiracy. 

Appellant’s brief will be about as helpful to the court 
as its amended declaration was to these appellees in 
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their endeavor to ascertain the exact basis of appel¬ 
lant’s claim against them; and these appellees are there¬ 
fore indebted to the appellant for disclosing through its 
brief that i ‘the amended declaration is intended to state 
a cause of action for damages arising from a civil con¬ 
spiracy” (Appellant’s brief, page 1); and that such 
civil conspiracy consists in “various of these defend¬ 
ants” falsely producing and holding out to the “wide, 
wide world, one of the population of which (meaning, we 
take it, the Appellant), after exhausting his duty to in¬ 
quire (but without stating how, when and in what man¬ 
ner) accepted it as a fact, that a certain individual had 
lent a certain sum of money with a certain piece of real 
estate as security. The amended declaration says that 
the person who lent the money was not the real lender, 
and that the persons who pretended they were trustees 
were the real lenders (hence there was no trusteeship 
at all) and that the property mentioned in the notice 
which the public was taught by custom, statute and 
practice to rely upon as the authentic ultra-public rec¬ 
ord, was not the security in toto for the loan but that 
there was a secret, collateral arrangement with addi¬ 
tional security” (Appellant’s brief, page 4). 

With the exception of a conspiracy charged against 
all of the defendants in connection with the sale of the 
property under the second deed of trust, nowhere in 
said amended declaration is there an averment of a con¬ 
spiracy with respect to the other matters therein set 
forth as the alleged basis for the plaintiffs’s alleged claim 
against these appellees, or any of the other defendants; 
nor does said amended declaration contain any aver- 
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ment showing that there was any prearrangement, com¬ 
bination or collusion with respect thereto. 

In this District it is necessary to aver in the declara¬ 
tion the conspiracy in order to connect the defehdants 
with the wrong complained of, and an action for civil 
conspiracy can not be maintained without the averment 
and proof of prearrangement, combination or collusion 
to effect an illegal purpose. 

In the case of Hollinberger v. Stewart, 41 App. D. C. 
199, this Court says: 

I 

“To sustain an action for conspiracy three 
things must be present —‘a conspiracy, tortious 
acts in furtherance of it, and consequent damage 
to the plaintiff.’ Findlay v. McAllisteij, 113 
U. S. 104, 28 L. Ed. 930, 5 Sup. Ct. RepJ 401; 
Adler v. Fenton, 24 How. 407, 16 L. Ed t 696. 
We are aware that some of the text writers and 
certain of the State courts have held that an 
action of this sort may be maintained although 
no conspiracy be proved, but the rule of thb Su¬ 
preme Court, which is binding here, is that an 
action for conspiracy which fails to establish 
prearrangement, combination, or collusion to ef¬ 
fect an illegal purpose, must fail.” 

Even though the amended declaration had properly 
averred such acts and representations were don^ and 
made pursuant to a preconcerted agreement on the 
part of these appellees and others, yet from an exami¬ 
nation of the whole amended declaration, including the 
various and sundry inferences, deductions and conclu¬ 
sions of the pleader with which it abounds, apparently 
the alleged tortious acts done pursuant to such alleged 
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conspiracy, upon which plaintiff bases its right to re¬ 
cover from these appellees, consists of two alleged 
false, untrue and inaccurate representations, and in 
making foreclosure sale under the second deed of trust 
for default in the payment of interest thereon, notwith¬ 
standing the first deed of trust was in the same overdue 
condition as to non-payment of interest thereon, as fol¬ 
lows: (1) ‘ 4 Although the said deed of trust securing 
said loan of $85,000, prepared and recorded aforesaid 
by the defendants, recited that said apartment prem¬ 
ises was the security for said loan, and although the 
plaintiff had no further means of ascertaining the 
truth thereof than the representations and records 
afforded by the defendants, nevertheless said apart¬ 
ment premises was not the entire security for said 
loan, but said loan was based, in addition thereto, on 
the personal collateral guarantee of the series of fifty- 
seven notes by the defendant, Harry M. Bralove, 
then an individual of large means, having large prop- 
erty interests and enjoying good financial credit, to 
the defendant, H. L. Rust Company, the existence of 
which collateral guarantee the plaintiff did not learn 
of or discover until, to-wit, the 15th day of September, 
1930’’ (R. p. 6). (2) “in that the said apartment 

building was only partially rented, several of the 
apartments so as aforesaid stated to be occupied being 
in fact unoccupied, a large number of occupants of 
space therein being only temporarily installed for the 
purpose of padding the showing as to occupancy of 
said building in order to deceive plaintiff in regard to 
the income then being received and to be expected 
from said building’’ (R. p. 7). (3) “All the defend- 



9 


ants conspired to offer said apartment building for 
sale by claimed default under the second rather than 
the first deed of trust * * although the first 

deed of trust was in the same overdue condition as to 
non-payment of interest (R. p. 7). 

(2) As to First Deed of Trust Loan. 

As to the first of the aforesaid alleged tortious acts, 
the amended declaration avers that the argument and 
representation was made, not by these appellees or 
any of them, but by one R. Owen Edmonston and one 
Thomas F. Costello, “the brokers who represented the 
defendants, John J. Mclnerney and Harry M. Brilove 
and H. L. Rust Company.’’ As to the appellee ijl. L. 
Rust Company, the quoted words are not a substantial 
averment of the fact that said brokers represented it, 
or any of these appellees, but a mere conclusion oi: the 
pleader without any justification therefor in the dec¬ 
laration, which shows on its face that neither the i L. 
Rust Company nor defendants Rust and Bowie had 
any interest in the alleged exchange contract or ill the 
consummation thereof, and that there was no reason 
for them or any of them to be represented by paid 
brokers in connection therewith. 

In the case of Friedlander v . Rapley, 38 App. t>. C. 
208, 213, the declaration contained an averment that 
the defendant “by his agent (acting within the scope 
of the duties of his employment),” assaulted and beat 
the plaintiff. This Court, in holding such averment 
not a statement of fact, but a mere conclusion of 

I 

the pleader, says: 
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*‘It is a familiar rule in pleading that where 
any fact is necessary to be proved on the trial, 
in order to sustain the plaintiff’s right of re¬ 
covery, the declaration must contain a substan¬ 
tial averment of such fact in order to let in 
proof of it.” 

The declaration fails to aver that the said defend¬ 
ants, Rust, Bowie and H. L. Rust Company, or any of 
them, ever made any statements or representations to 
the plaintiff to the effect, “that a first deed of trust, 
recorded against realty in the District of Columbia, at 
the time complained of, if placed in good faith, for 
value, and by an experienced lender * * * was a 

dependable and reliable criterion and index of mar¬ 
ket value”; or ever authorized anyone else to make 
such statements or representations to the plaintiff on 
their behalf, or ever had, prior to the filing of this 
suit, any notice or knowledge of the making of any 
such statements or representations to the plaintiff. 

While the plaintiff may have regarded a first deed 
of trust recorded against realty in the District of Co¬ 
lumbia as “a dependable and reliable criterion and 
index of market value, one generally relied upon by 
purchasers and was so considered, depended upon and 
relied upon by plaintiff”, yet it is not a legal criterion 
and index of market or other value of real estate in 
the District of Columbia, and no legal right of the 
plaintiff was infringed by the defendants, Rust, Bowie 
and the H., L. Rust Company, or any of them, by mak¬ 
ing, nearly a year prior to the date of the alleged ex¬ 
change contract and the consummation thereof, a loan 
of $85,000, secured by a first deed of trust upon the 
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said apartment building, evidenced by notes made 
payable to the order of one who did not in fact fur¬ 
nish the money, even though the amount of sucji first 
trust loan was for a greater or lesser amouni than 
the market or estimated market value of the property. 
Nor was any legal right of the plaintiff infringed or 
violated by the said defendants, Rust, Bowie and H. L. 
Rust Company, or any of them, in obtaining ^is ad¬ 
ditional security the personal collateral guarantee of 
the defendant, Bralove, for the payment of th^ said 
notes aggregating $85,000 and the interest thereon. 
Nor was there any legal requirement on the part of 
the said defendants, Rust, Bowie and H. L. Rust| Com¬ 
pany, to record such guarantee among the Land Rec¬ 
ords of the District of Columbia, or elsewhere, or to 
give notice to the plaintiff or to any other third party 
of the existence of such guarantee as additional se¬ 
curity for the payment of the indebtedness secured by 
the first deed of trust upon the property. 

In view of the fact that the declaration fails td show 
or aver that the plaintiff ever sought any information 
of the said defendants respecting the indebtedness se¬ 
cured by first deed of trust upon the property, which 
the plaintiff assumed and agreed to pay, until after 
the maturity of the loan, no fraud is attributable or 
can be attributed to the defendant, H. L. Rust Com¬ 
pany, or to the said other defendants, Rust and Bowie, 
in taking, nearly a year prior to the exchange of prop¬ 
erties, such personal guarantee of the defendant, 
Harry M. Bralove. 

Nor was there any obligation, legal or otherwise, on 
the part of said defendants, Rust, Bowie and the H. L. 
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Rust Company, or any of them, to renew for plaintiff 
said first trust loan of $85,000 upon the maturity 
thereof; and the requirement on the part of the de¬ 
fendant, H. L. Rust, of the payment of a curtail on said 
debt before extending the time of payment of the bal¬ 
ance of said notes does not and cannot change such 
action on his part into a fraud or conspiracy to de¬ 
fraud the plaintiff. 

In connection with the averment respecting the first 
trust loan on the property, it would seem to be the con¬ 
tention on the part of the Appellant that the decision 
of this Court in the case of Spruill v. Ballard, decided 
March 28, 1932, is authority for sustaining the in¬ 
firmities of its amended declaration and for creating a 
cause of action for damages against the Appellees 
arising from a civil conspiracy, because “the amended 
declaration says that the person who lent the money 
was not the real lender, and that the persons who pre¬ 
tended they were trustees w^ere the real lenders (hence 
there was no trusteeship at all) * # (Appel¬ 

lant’s brief, Page 4). 

The amended declaration shows on its face that the 
money was lent and the first deed of trust securing the 
payment thereof was drawn and recorded a year prior 
to the plaintiff’s acquiring any interest in the prop¬ 
erty, and, so far as appears from said declaration, 
said deed of trust is still an outstanding lien against 
said property; that the money was lent—not by the 
trustees named in said deed of trust or either of them, 
but by the H. L. Rust Company, of which the trustees 
were and are officials; that the plaintiff ceased to have 
any interest in said property prior to the filing of this 
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suit, and that neither during the time it had any inter¬ 
est therein nor since have the trustees foreclosed or 
attempted a foreclosure under said deed of trustl In 
these circumstances, we respectfully submit, thaj: the 
decision in Spruill v. Ballard has about as much ap¬ 
plication to this case as there was justification) for 
making these Appellees parties defendant to this suit. 

(3) As to Detailed Rental Statement 

i 

As to the second of the alleged tortious acts, the 
amended declaration does not aver or attempt to ^how 
that these Appellees, or any of them, either Indi¬ 
vidually or by or through any authorized agenf; or 
agents, or any of the other defendants, or anyone else, 
ever made any statements or representations to the 
plaintiff, or to anyone else on its behalf, with respect 
to the alleged “certain detailed statement intended to 
indicate and indicating to the plaintiff the number of 
apartments in said building, the condition thereof and 
the rental and net income therefrom;” or that Ijhey 
or any of them prepared or caused to be prepared &aid 
detailed statement, or had any knowledge thereof 
prior to the filing of this suit; or that the plaintiff^ or 
anyone else on its behalf, ever sought information 
from these Appellees, or any of them, respecting ^aid 
alleged detailed statement. In this connection, how- 
ever, it is alleged that the “H. L. Rust Company^ of 
which Harry L. Rust, Sr., and George Calvert Bojwie 
were then and there officials, were prior to and aijter 
the execution of said contract rental agents for siaid 
apartment building, executing leases with tenants 


4 p 
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thereof, collecting rentals, making repairs, supplying 
accessories, fully managing said apartment, and doing 
all acts and things which would acquaint them with the 
occupancy or lack of occupancy of said apartment 
building, its rental and net income,” probably for the 
purpose of creating thereby the presumption that the 
H. L. Rust Company, or Rust and Bowie, must have 
prepared and submitted, or caused to be prepared and 
submitted, the “certain detailed statement” which, it 
is alleged, accompanied the exchange contract. There 
is no substantial averment in the amended declaration 
that the alleged “detailed statement” formed a part 
of the exchange contract, by whom it was prepared, or 
by whom submitted. The only averment in this re¬ 
spect is that “said exchange contract, as to said 1473 
Irving Street, being accompanied by a certain detailed 
statement,” with conclusions of the pleader as to the 
purposes for which it was intended. 

Without any averment as to when, how and by whom 
these Appellees were informed and made aware “that 
defendants John J. Mclnerney, Harry M. Bralove, H. L. 
Rust Company, H. L. Rust, Sr., and George Calvert 
Bowie knew, were informed and were aware that the 
above negotiations had been entered into, that said ex¬ 
change contract had been executed, that the said rental 
statement had been prepared, and submitted, with said 
exchange contract, • • * that the exchange of titles 
had been consummated” (underscoring ours), as well 
as to the bald statement that the aforesaid defendants 
“were privy to and informed of all the acts, representa¬ 
tions and conduct of the said brokers, Edmonston and 
Costello, and the said active defendant, John J. Me- 
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Inerney”, such averments are, as to these Appellees, 
vague, indefinite and meaningless statements—merely 
conclusions of the pleader and subject to the rulje an¬ 
nounced in the case of Friedlander v. Rapley, supra. 

The averment “that the representations made to it 
as aforesaid, as to occupancy, rental and net inpome 
from said apartment building ,, , and “that the said 
apartment building was only partially rented, several of 
the apartments therein stated to be occupied beihg in 
fact unoccupied”, without stating which of the numer¬ 
ous defendants made such representations and state¬ 
ments,is insufficient to maintain this suit against the de¬ 
fendants, Rust, Bowie and the H. L. Rust Company, be¬ 
cause the H. L. Rust Company happened to be the rental 
agents of the apartment building at the time ofi the 
execution of the alleged exchange contract and the con¬ 
summation thereof, and the defendants, Rust and Bpwie, 
happened to be officers of said H. L. Rust Companyl 
Even though the aforesaid alleged acts of these Ap¬ 
pellees were tortious, which we deny, and the plaihtiff 
had properly averred that the same were done pursuant 
to a conspiracy, after prearrangement, combination or 
collusion with the defendants, nevertheless, we respect¬ 
fully submit that the alleged acts of these Appellees 
and the alleged representations of said brokers \^ere 
not of a nature calculated to deceive and impose upon 
the plaintiff had it exercised ordinary prudence in rely¬ 
ing thereon. The rule in this respect is well stated in 
12 C. J. 588, as follows: 

“A vendee who has been induced, by the fraudu¬ 
lent acts and representations of others, to pur¬ 
chase property at a price much in excess of its 
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real value, even though such acts and representa¬ 
tions were done and made pursuant to a precon¬ 
certed agreement for the purpose, cannot recover 
against the alleged participants in the fraud, in 
an action on the case in the nature of conspiracy, 
unless the acts and representations were of a 
nature calculated to deceive and impose on a man 
who, as a prospective purchaser,, has exercised 
ordinary prudence in relying on them; * * * ” 

(4) As to Foreclosure under Second Trust. 

As to the third of the alleged tortious acts, it is re¬ 
spectfully submitted that the amended declaration 
fails to aver that these appellees infringed any right, 
legal or otherwise, of the plaintiff in permitting the 
apartment property to be foreclosed under the second 
deed of trust thereon because of default in the pay¬ 
ment of interest, even though such permission was 
pursuant to a prearrangement with the other defend¬ 
ants. The averment that “in furtherance of said 
scheme and conspiracy authorizing and instructing 
the auctioneer to announce the terms of sale and ad¬ 
justment of said first trust interest in such a way as 
prospective, independent and disinterested parties 
gathered at said auction were confused, discouraged 
and prevented from bidding”, without setting forth 
the statements made by said auctioneer, how and in 
what manner made, are not sufficient to justify the 
conclusion of the pleader that said sale was not “a 
fair, proper and legal public auction”. The allega¬ 
tions in this respect are mere conclusions of the 
pleader and are not aided by the statement that the 
same were “in furtherance of said scheme and con- 
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spiracy”, where no facts are alleged sufficient to show 
any combination or conspiracy on the part of said de¬ 
fendants, Rust, Bowie and the H. L. Rust Company, 
or any reasons therefor. 

in. 

Conclusion. 

In view of the foregoing, we submit that the judg¬ 
ment of the lower court should be by this Court 
affirmed. 


Respectfully submitted, 


BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 
ARTHUR P. DRURY, 
Attorneys for Said Appellees. 
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